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B.K.MewankuH
NPEOUCIIOBUE

Bawemy BHMMaHUIO NpeanaraeTcs KHWra, B KOTOPOW cogepxmtca 063op Hanbornee akTyanbHbIX 1
MHTEepecHbIX cyaebHbix peweHun KoHnctutyumoHHoro Cypa PO, Beicero ApbutpaxHoro Cyga PO un
denepanbHbIX apbutpaxHbix cygoB P® no Hambornee akTyanbHbIM BOMPOCaM HarorooOmnoXeHwusl,
KOTOpble CYLLECTBYIOT Ha CErogHsAWHWIA AeHb. B kHure cobpaHa apbutpaxkHas npakTvka Mo Haroram,
NnopsigoK MCHUCIEHMA M ynnaTbl KOTOPbLIX BbI3bIBAET HaMbOMbLUEE KONMMYECTBO CMOPOB U KOH(MMKTOB
MeXay HanoroBbIMW OpraHamu u Hanoronnarenblmkamu, - HOC n Hanor Ha npubbiNb OpraHu3auun.
ABTOpPOM MpoaHanuanpoBaHbl CyLebHble peLleHnsi, KoTopble Obln BbIHECEHBI MO COCTOSIHUIO HA 1 MapTa
2008 .

CerogHs, B YCMOBWUSIX HECTabMNbBHOCTU W MPOTMBOPEYMBOCTM  POCCUIACKOIO  HaroroBoro
3aKoHoZaTenbCTBa, 3HaHWe cyaebHOM npakTUKKM CTaHOBWUTCA KparHe HeobxoammbiM Ans nwoboro
HanoronnarenbLMka. 3a4acTyto TONbKO OHa MOMOraeT pa3obpaTbCs B HEKOTOPbIX HEACHBLIX MOSTOXEHUAX
Hanoroeoro kogekca. 3HaHvne cynebHOM NMpakTMKM NO3BOMIUT HaroronnatenbmKy u3bexartb NpuHATUSA
HEBEPHbIX pPeLLeHni, KoTopble B OyayLLeM MOryT NPUBECTU HE TONMBKO K KOH(bNMKTaM C HarnoroBmMkamm, HO
N K OMHaAHCOBbLIM NOTEPSIM.

Ota kHura bygeTt nonesHa BceMm, KTO HAMEPEH OTCTanmBaTb CBOU MpaBa M 3akOHHbIE nHTepeckl. OHa
He TOMbKO MO3BOMUT y3HaTb MO3ULMIO HAMNOrOBMKOB MO CYLLECTBYHLLUM CMOPHLIM BOMPOCaM HaroroBoro
npaBsa, HO U MOMOXET rpaMOTHO CHOPMUPOBATL CBOK MO3ULINIO B CMOpPE.

3Ta KHUra cTaHeT AN Bac HaaeXHbIM MOMOLLIHUKOM M OTNNYHbIM COBETYUKOM!



Mnaea 1. HANOIr HA JOBABJIEHHYIO CTOMMOCTb
HanoronnatenbLunkm
Mpobnema 1. BropkeTHble yupexaernua n HOC

CornacHo n. 1 ct. 143 HK P® Hanoronnartenblunkamum Hanora Ha A0DaBneHHyl CTOMMOCTb
NpuU3HaKTCA:

opraHusauuu;

UHAuBMAYanbHbIE NpeanpuHMMaTenu;

nuua, npusHaBaeMble Hanoronnartenbsiunkamm HOC B CBA3M C nepeMelleHMeM TOBapoB 4epe3
TaMOXeHHY'o rpaHuly PO.

Jonroe BpeMs Ha npakTuke CTOSAN BOMPOC: AOIMKHA N BopKkeTHaa opraHmMsauusi, peanuayoLlas
rocygapcTBeHHOe umyLlecTso, nnatute HOC?

C ogHon cTopoHbl, Hanoroebii kogekc npusHaeT nnaTenswimvkamu HOC Bce opraHusauuu, He
aenast Kakmx-nmbo WCKNIYeHUn ana OmKeTHbIX yypexaenun. C  Opyro CTOpOHBI, OrogkeTHoe
yupexgernve mnatute HOC Bpoge ©Obl He [OMKHO, Tak Kak OHO HE SBMSIETCS KOMMEpP4YECKOW
opraHu3aumen, ero OeaTenbHOCTb He ABMSeTCca NpeanpuHMMaTenbCKon, a cpeacTtsa, nocTynawwme B
onnaTy 3a ycrnyru, HOCAT LleNieBO XapakTep.

C momeHTa BCTynneHusa B cuny yactu Bropont HK P® apbutpaxHas npaktuka no 3Tomy BOMPOCY
dopMumpoBanacb HEOAHO3HAYHO.

BonblMHCTBO apbutpaxHbix cydos, Bkntovas BAC PO, npusHaetr 6roaxeTHoe y4vpexaeHue,
3aKnoyarLwee CcOenkn Kynnu-npogaxu rocyaapCcTBEHHOro umywiectsa, nnarenswmkom HOC (cm.
MoctaHoBnenns [lMpeangunyma BAC PP ot 06.07.2004 N 1331/04, ®AC Bonro-Barckoro okpyra ot
02.03.2006 N A38-4237-4/388-2005, BoctouHo-Cubupckoro okpyra ot 24.05.2007 N A33-4397/06-d02-
2991/07, OanbHeBocTo4Horo okpyra ot 16.03.2006 N ®03-A73/06-2/463, CeBepo-3anagHoro okpyra ot
04.12.2006 N A66-1215/2006 n gpyrue).

Ho HekoTopble Cyabl CHMTAKOT UHAYeE.

Hanpumep, ®AC LleHTpanbHoro okpyra B [MoctaHoBneHun ot 11.01.2007 N A64-2860/03-15
yKasan, 4YTo ydpexaeHue, peanuayollee rocygapCTBEHHOE UMYLLLECTBO, He SBNAETCA NMaTerbLMKOM
HOC, notoMy 4TO OHO BXOOMT B CUCTEMY OPraHOB rOCYAapCTBEHHOW BfacTu U OpPraHoB MECTHOro
CaMoyrnpaBreHus 1 JENCTBYET B paMKax BbIMOSIHEHMS BO3MOXEHHbBIX HA HUX MOJTHOMOYUNA.

XOTH NpakTvka cknagbiBanacb B OCHOBHOM B MOfb3y TOro, YTO OHOKETHOE yupexaeHne sBnsaeTcs
nnatenbwmkom HOC, crnopbl mexgy OlmKEeTHbIMUM - YYPEXOEHUSMU U HanoroBbiIMU  OpraHamu
NPOAOIKaNM BO3HMKATb MOCTOSIHHO.

OpaHo 13 Takux yypexgeHun B koHue 2007 r. gake obpatunochb c xanobon B KOHCTUTYLIMOHHBIN
Cyn P®, B koTOpOW NpOCUNO Mpu3HaTb HEKOHCTUTYUMOHHOM cT. 143 HK P®, kak nossonstoLlyto
paccmaTpuBaTb OLOMKETHbIE YYpPEXOEHWS, COBEpLUAlOLLME COENKA Kynnu-NpogaXun rocygapCTBEHHOrO
UMyLLIEeCTBa, B KayecTBe nnatenswukos HOC.

KC P® otkasan 3asBUTEN0 B PaCCMOTPEHUM Xanobbl, a B BblHeceHHoM OnpeageneHun ot
01.11.2007 N 719-O-0O ykasan, 4to ecnu 6bl 3akoHOAATENb XOTEN BbIBECTU OIOKETHbIE OpraHn3aumy,
peanuaylllne rocygapCTBEHHOE WMYLLECTBO, W3-MO4 HAnorooOnoXeHwWsi, TO OH BKMo4Yun Obl 3TO
rnonoxeHne HenocpeactBeHHo B TekcT HK P®. Ho Takoro ucknioueHuss B HanoroBom kogekce Ans
YKa3aHHbIX CyOBHEKTOB HET.

Taknm ob6pa3om, MOXXHO rOBOPUTL, YTO B J@HHOM CMOpe HaKoHeL, MoCTaBrieHa Touka U BoaKeTHble
yupexaeHus gormkHbl nnatute HOC npy npogaxe rocygapCTBEHHOTO MMYLLECTBA Ha OBLLMX OCHOBAHUSAX.

Mpobnema 2. Ynnata HOC y4acTHMKaMm NpoCcTOro ToBapuLLLeCcTBa

C 1 anBapsa 2006 r. genctByeT HOpMa, COrMacHo koTopon obssaHHocTn no ynnate HOC npwu
3aKMYeHNM OOroBopa MpPOCTOro TOBapuLLECTBa (OOroBopa O COBMECTHOW OEATENbHOCTU) UCTOMHSET
yyacTHWK, Beaywun obwme gena (ct. 174.1 HK P®). BknioveHne gaHHon Hopwmbl B HK P® nopoaguno
Cropbl O TOM, AOMMKHbI X YY4ACTHMKM MPOCTOr0 TOBapULLECTBA, KOTOPbIE HE SBMSIOTCA MnaTenbLiukamm
HAOC (Hanpumep, opraHu3aumu, npumeHsiiowme YCH), nnatute STOT Hamor Yyepes ToBapuLLla, BedyLlero
obwme pena.

MpencraBuTenn dumckanbHbIX OpraHoOB Bcerga HactamBanu Ha HeobxogumocTy ynnatel HOC (cm.
Hanpumep, MNMncbma MuHduHa Poccum ot 22.12.2006 N 03-11-05/282, ot 21.02.2006 N 03-11-04/2/49 n
ap.). Ho He Bce HanoronnaTenblUMK1 C TakKMM MOOXOAOM Corfallanncb, ocnapveasi COOTBETCTBYOLLME
pELLEHNS HarNoroBbIX OPraHoB B Cyaax.

Tak, Hanpumep, B ogHoM wu3 pen, paccmotpeHHbix PAC CeBepo-KaBkasckoro okpyra, cya
KaCcCauMOHHOM MWHCTaHUMM MNpuen K BbIBOAY, YTO COBMECTHas [OesTeNbHOCTb (OOroBOp MPOCTOro
ToBapuwlectBa) cama no cebe He ob6pa3yeT CaMOCTOSATENbHOIO HaroronnaTenbluka, Mno3ToMy
YYaCTHMKM [OroBOopa O COBMECTHOW [JEesTeNbHOCTM [OMKHbl yhradvMBaTb TOMbKO TE  Hanoru,
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nnatenbLMKaMy KOTOPbIX OHM SABMASAKTCA. Takum o0pasom, caenan BbiBOL, Cyd, OpraHvsauus,
npumenstowasa YCH u ocywectensowasa BegeHve obLmx gen no JoroBopy NpocToro TOBapuLWECTBa, He
MoXeT ObITb Npu3HaHa nnartenswukoMm HOC (MoctaHoenenne ot 13.08.2007 N ©08-4806/2007 no peny
N A53-4016/2007-C5-34).

WHoro MHeHnst npuaepxunaetcs PAC LieHTpansHoro okpyra. B MNMoctaHoeneHun ot 28.02.2007 N
A48-2638/06-8 OH BbiCcKasasncs 3a To, YTO HarnoroobrnoxeHne onepauuin MPoCToro TOBapuLLLECTBA AOMKHO
OCYLLECTBNATLCSA B Mopsigke, NPegyCMOTPEHHOM Afsi HanoronnatesblUMKOB, MPUMEHSAWUNX obLwmn
pexum, TO ecTb C HauucrnieHmem HIOC. [Mpyu 3TOM He WMEET 3HA4YeHUs TO, KaKUe pPEXUMbI
HanoroobmnoXXeHns NMPUMEHSIIOT Y4aCTHUKM TOBapULLLECTBA.

Pewun cywecTtBoBaBwyto gocene npobnemy ®PenepanbHeini 3akoH oT 17.05.2007 N 85-®3 "O
BHECEHUM M3MEeHeHu B rmasbl 21, 26.1, 26.2, 26.3 4acTn BTOpOon HanoroBoro kogekca Poccuickon
depepaumun”, BctynmBwunn B cuny 1 aHeapa 2008 r. OtoT 3akoH 3akpenun 3a HanoronnarenbLmKamm,
NPUMEHSALWUMKN cneumanbHble HaroroBble pexumbl, 00si3aHHOCTe no ynnate HOC no onepauusm,
COBepLUaeMbIM B pamMKax 4OroBopa npocTtoro toBapuwiectea (n. n. 8, 13 ct. 1 3akoHa). Takum obpaszom,
¢ 1 aHBaps 2008 r. Tem "ynpotueHuam" u "BMeHeHLmKam", KoTopble BbICTYynatT CTOPOHaMu Nno 4OoroBopy
npocToro ToBapuilecTtsa, cneayet nnatute HOC B nopsiake, yctaHoBneHHoM cT. 174.1 HK PO.

Mpobnema 3. dusnyeckune nuuya n HAC

HanoroBbIi  Kogekc onpegensieT nBe kateropuy nnatenbwmkos HAOC - opraHusaumm wu
nHameuayansHble npegnpuHumatenu (c1. 143 HK P®). dunsmyeckne nvua, He 3aperncTpMpoBaHHbIE B
KadecTBe MHOMBMAYambHbIX NpeanpuHUMaTenen, nnaTenblukamMmmn 3TOro Hamnora He sSIBNSAKTCS.

B 10 xe Bpems, cormacHo HK P®, rpaxgaHe, ocyllecTBhsiowime npeanpuHUMaTenbCKyo
aesTenbHocTb 0e3 obpas3oBaHMsA HOPUONYECKOrO NUuA, HO He 3aperMcTpupoBaBLUMECS B KadecTBe
MHAMBUAOYaNbHbIX NPeanpuHUMaTenen B HapyLeHne TpeboBaHU rpaxxgaHcKoro 3akoHogatensctea PO,
MpW NCMOSTHEHNM 00A3aHHOCTEN, BO3NOXEHHbIX HA HUX HK P®, He BnpaBe ccbinaTtbcs Ha TO, YTO OHU HE
ABNATCA WHAMBMUAOYyaNnbHbIMWM npeanpuHumatenamu. OTcioga crnegyeT, 4TO ecnv  OesATeNbHOCTb
rpaxkgaHuHa, He umerolero  crtatyc  npegnpvHumarens, nognagaetr  no4  MNPU3HaKK
npeanpuHMMaTenbCKON AEeSATEeNbHOCTU, TO 3TOT rpaxdaHuH porkeH nnatmte HOC, Tak ke kak 3To
AenaeT 3apercTpuMpoBaHHbIn npegnpuvHumaTtens (cMm. MNMoctaHoeneHne ®AC Bonro-Bsitckoro okpyra ot
21.12.2005 N A28-12960/2004-565/23).

MpegonpuvHUMaTenbCKkoW  SIBNSIETCA  CaMOCTOSITENbHASA, OCYLWIEeCTBNSeMass Ha CBOW  pUCK
OEesATeNnbHOCTb, HaMpaBfeHHasi Ha cucTeMaTM4eckoe NoslyYeHre NpMobINKN OT NOMb30BaHNS UMYLLECTBOM,
npogaxu TOBapoOB, BbINOMHEHUA paboT unm okasaHusa ycnyr (cr. 2 K P®). N3 npuBegeHHoro
onpegeneHus BUOHO, YTO MaBHbIN NPU3HaK NpeanpuHMMaTenbCKo 4eATeNbHOCTU - HanpaBieHHOCTb Ha
cucTeMaTnyeckoe nosiydeHme npuodbinu, YTO nogpasymMeBaeT HEOOHOKPATHOCTb COBEPLUEHUS MNULIOM
psaa cOoenok, KoHevyHasi Lenb KOTOopbIX - nonyyvyeHune npubbinu (goxopa). CnegoBaTtenbHO, HE MOXET
ObiTb NpuM3HaHa npegnpPUHUMATENBCKON OEATENbHOCTbIO eAMHUYHAA CAernka, Aaxe €ecnv OHa W
HarnpaBreHa Ha nony4eHne nNMUoM NpubbINKn (goxoga).

lMpobnema B TOM, YTO He BCerga MOXHO OOHO3HAYHO ONMpedenuTb, ABMSETCS OEATENbHOCTb TOro
WU MHOTO Nuua NPeAnpUHUMATENTbCKON UM HET, MOCKONbKY 3aKOHOM HE YCTaHOBIIEHO, YTO crnegyet
noHMMaTb MoA CcucTeMaTMYEecKMM MOMnyYeHnem npubbinv. Hanmpumep, ecnv nvuo B TeYeHue ropa
nony4ynrio 4oXo4 Mo ABYM CAernkam Kynnuv-npodaxy umyLecTsa, NpuobpeTeHHOro MM st peanv3aumy,
TO MOXHO N FOBOPUTb O TOM, YTO AEATENbHOCTb NUUA HamnpaBfieHa Ha cUcTemMaTM4eckoe MosfydYeHue
npuobbINK, T.€. YTO 3TO NpeanpUHUMaTENbCKas AesATEeNbHOCTb?

MpuBegem  cuTyauum, Korga  OOQHO3HAYHO  MOXHO  roBopuTb 00  OCYLLECTBIEHMM
NpeanpuUHMMaTEeNbCKON AesATenbHOCTU. Hanpumep, rpaxgaHuH, He 3apermcTpyvpoBaHHBIN B KadecTBe
npeanpuHMMaTens, 3aHUMaeTCs W3roTOBNEHVWEM CYBEHVMPHOW MNPOAYKUMM, peanu3aumio KOTOPOW OH
ocywiectensietr 4depe3d WHTepHeTr. Unu gpyrom cnyyan - rpaxgaHuvH npuobpetaeT nogepKaHHble
aBTOMOOUNK, NPOU3BOAUT MPEANPOLAKHYI0 MOATOTOBKY U peanunsyeT ux, nomy4vas 4OXO4 OT pasHuLbl B
LieHe.

[na oTHeceHus TOM WNU MHOW AEATENbHOCTU K NPeAnpUHMMATENbCKON B KaXXOOM KOHKPETHOM
crny4ae HeobXxoaMMO BbISCHUTb CNEUMdUKY BO3HMKLLUX NPABOOTHOLLEHWUA, OLLEHUTb MPOAOIKUTENBHOCTb
N MHTEHCUBHOCTb BO3ME3HbIX AEWCTBUIA, YCTAHOBUTL pa3Mep nonydaeMon npubsbinu u gpyrue akrtopsl.
Tonbko MOMHBIA  aHanu3 yKa3aHHbIX OOCTOATENbCTB MO3BOMAWUT  MPaBUITbHO  KBanMUUMPOBATb
coBepLlaeMble NMUOM AencTBus. BmecTe ¢ Tem xoTenocb 6bl OTMETUTL, YTO OKOHYATENbHOE pPEeLLEeHNe B
Crny4ae BO3HWKHOBEHMS CNopa Bcerga octaeTtcs 3a cygebHbiM opraHom.

OcBoboxaeHne oT obsA3aHHOCTEN HanoronnartenbLyKa

Crateen 145 HK P® yctaHoBneHbl gBa ycrnoBus, npv OOHOBPEMEHHOM BbIMOMHEHUN KOTOPbIX
HanoronnaTenbLMK UMeeT NpaBo Ha 0CBOOOXAEHME OT UCMONHEHNss 06s3aHHOCTeN nnaTtenblumka HOC:



1) cymma BbIpYYKM OT peanuaaumm ToBapoB (paboT, ycnyr) Hanoronnartenbswmka 6e3 HOC 3a Tpu
npegLecTBYOWMX MOCNeAoBaTeNbHbIX KarneH4apHbIX Mecsila He MNpeBblllaeT B COBOKYMHOCTM 2 MITH
pyb.;

2) B TedeHMe Tpex NpPeALecTBYOLWUX MocrnegoBaTenbHbIX  KaneHOapHbIX — MecsiLeB
HanoronnartenbLlMK He OCYLLEeCTBNAN peanusaumio MOoAaKUM3HbIX TOBapoB W (Mnv) NogakuM3HOro
MUWHEpPasibHOro CbIpbS.

Mpobnema 4. MNepBble Tpy MecsLa

lNepBbIi BONPOC, KOTOPbLIA BO3HUKAET npu npumeHeHnn ct. 145 HK P®: koroa BHOBb co3gaHHas
opraHusaums (BHOBb 3aperMcTpUpOBaHHbIA MHAUBUOYAIbHbBIN NpeanpuHuMaTenb) MOXeT NpeTeH4oBaThb
Ha nony4veHune oceoboxaeHusa ot ynnatbl HOC - cpa3y, ¢ MOMeHTa rocyJapCTBEHHON perncrpauum, unm
TONbKO MO UCTEYEHUN NEPBbIX TPEX MecsLeB padoTbI?

MpenctaBuTENM HaMOroBbiX OPraHOB YTBEPXAalT, YTO TakMe HanoronnaTtenbliuki MoryT
npeteHgosaTb Ha ocBoboxaeHve oT HOC TonmbKoO MO WUCTEYEHUM TpPEeX MecsileB C MOMEHTa WX
rocygapcteeHHon pervctpaumm (Mucemo YMHC Poccum no MockoBckorn obnactu ot 05.06.2002 N 08-
03-2). CynebHasi npaktvka aToT BbiBog nopTtBepxaaeT (MoctaHoenenne PAC 3anagHo-Cmbupckoro
okpyra oT 24.12.2001 N ®04/3946-780/A03-2001).

Mpobnema 5. OTCyTCTBME BBIPYYKM

Mpobnembl ¢ Mnony4yeHVeM OCBODOXOEHMS OT MCMOSHeHUs obsi3aHHocTen nnartenswuka HOC
MOTYT BO3HWKHYTb HE TOMbKO Yy BHOBb 3aperMcTpMpoBaHHOIO HanoronnarenbLyymka, HO U TOro, KOTopbI B
TeYeHne Tpex nocrnegoBaTenbHbIX MECALEB, NPeaLecTBYOWMX MeCSLy, C KOTOPOro OH NMpeTeHayeT Ha
ocBoboxaeHue ot ynnatel HAC, He umen Bbipyykn. MuUHpMH Poccum cumTaeT, YTo OTCYTCTBME BbIPYYKU
ABNSAETCA NPenATCTBUMEM ANs nonyyeHns ocsoboxaeHusa ot ynnatel HOC (cm. MNMuebmo ot 28.03.2007 N
03-07-14/11).

OpHako, Kak nokasbiBaeT cyaebHas MpakTuka, 3To yTBepxaeHue HebeccrnopHo. ApbuTtpaxHble
Cydbl CYMTalOT, YTO OTCYTCTBME Yy HanoronnartenbliMka BbIPYYKM 3a TpU  NPEALEeCTBYHOLLIMX
nocnegoBaTterbHbIX KaneHgapHbIX Mecsila He NUaeT ero npaea Ha NMpUMEeHeHne ocBObOXAeHMs (CM.,
Hanpuwmep, [NoctaHoBneHua ®AC Ypanbckoro okpyra ot 02.05.2007 N &®09-3020/07-C2, Cesepo-
3anagHoro okpyra ot 15.09.2006 N A56-35928/2005, Mockosckoro okpyra ot 05.03.2002 N KA-
A40/1130-02 n gpyrue).

Pewennin B nogaepxky nosvumn MuHduHa Poccum B apbuTpakHOM NpakTUKE KacCauMOHHbIX
WHCTaHUM OGHapYXnTb He yaanoch.

Mpobnema 6. PacyeT BbIpyYKM

Onsa nonyyeHns ocBOOOXAEHWUsI OT McnonHeHust obsizaHHocTen nnatenbwmka HOC Bbipydka oT
peanu3aumm ToBapoB (paboT, ycnyr) He OOMKHa MpeBbicuTb 2 MIH pyb. (3a Tpyu mecdaua). Hago nwn
BKJTHOYATb B pacyeT BbIPYYKM CyMMbI, MOMyYeHHbIEe OT onepauun, He obnaraembix HOC?

HanoroBble opraHbl cuuTaroT, 4to Ana uenen ct. 145 HK P® pasmep Bbipyykn OT peanuaaumu
ToBapoB (paboT, ycnyr) Hago ONpefenaTb MCXOA4A M3 Bcex 0DOpOTOB Mo peanusauum ToBapoB (pabor,
ycnyr), kak obnaraemblix, B ToM uncne no craske HOC 0%, Tak u He obnaraembix HanoroM (cM. Nncemo
YMHC Poccuu no r. Mockse o1 26.01.2004 N 24-14/04847).

OpgHako He BCe HanoronnatenbliMKM C TakMMm MoOgXO4OM COrfnacHbl. Tak, Hanpumep, OOHOW
MPKYTCKOM OpraHusauum yganocb ybeautb apOuTpakHbld Cyd, YTO AN NOMyYeHust ocBOOOXOEHWS
cornacHo n. 1 ct. 145 HK P® Bbipyyka onpenenseTcs TONbKO B OTHOLLEHWM Onepauni, NOANEeXaLmxX
obnoxennto HOC (cm. MoctaHoBnenne PAC BocTtoyHo-Cubupckoro okpyra ot 22.03.2005 N A19-
15675/04-5-002-1004/05-C1).

Ho, cnpaBegnmBoCcTM pagu, Hago ckasaTb, YTO MOAOOHbIE peleHus eanHuyHbl (Hu B 2006, HM B
2007 r. cyabl KacCauMOHHbBIX MHCTAHLMIM aHANOMMYHbIX PELLUEHUA HE NMPUHUMAanW).

B 6onblumHCcTBE crnyvyaeB cydbl NPUXOAAT K BbIBOAY, YTO B uendx npumeHenus cr. 145 HK P
HeoOXxoOMMO y4yuTbIBaTb BCe [OXOAbl Hamoronnarenblmka - kak obnaraemble HAOC, Tak un
0CBOOOXAEHHbIE OT 3TOro Hanora (cMm. lNMoctaHoBnernnsa ®AC Cesepo-3anagHoro okpyra ot 07.07.2005 N
A26-2984/04-29, ot 14.05.2002 N A44-2858/01-C9-k n pgpyrue). OTMETUM, YTO K TakoMy noaxomy
CKITOHSAETCS U OONbLUMHCTBO HE3ABUCHMMbIX SKCNEPTOB.

Mpobnema 7. YBegomneHne o6 ocBobOXaOEHNN
Cpok nogayn [OKYMEHTOB [Afisi MOMy4YeHusi OcBODOXAEHMS OT UCMonHeHuss obsisaHHOCTEw

nnatenbwmka HOC yctaHoBneH B n. 3 cr. 145 HK P®, B KOTOpOM yKa3aHO, YTO LOKYMEHTbl U
yBeooMIieHne <*> npepctaBnsioTca He nosgHee 20-ro yucna mecsua, HaduHas C KOTOporo Jimuo
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ucnonbdyeT npaBo Ha ocBoboxageHue. YToObI NpoanuTb  OCBOOOXOEHWE, [OOKYMEHTbI W
COOTBETCTBYHOLLEE YBEAOMIIEHME HAO0 NPEACTAaBUTL B HANMOMOBbLIA OpraH no ucredeHmn 12 mecsiues (He
nosgHee 20-ro Yvicna crneaylLwero MecsiLa) co AHS Havarna Ucnosb30BaHNsi OCBOOOXOEHNS.

<*> Qdopma yBegomneHus yteepxaeHa Npukaszom MHC Poccum ot 04.07.2002 N BI'-3-03/342.

YcraHosue B HK P® cpoku npeactaBneHuss JOKYMEHTOB, 3aKoHOAATerNb HUKAK He onpeaenuvn
nocrneacTeus Ux HapyweHud. B pesynbrate Tem, KTO onosgan € npeacrasBfieHMeM [OKYMEHTOB,
HaNoroBMKN oTkasbiBaloT B ocBoboxaeHnn ot HAC. HekoTopkle "3abbiBUmBLIE" HanoronnaTtenblykn, B
CBOIO OYepelb, OCNapuBaloT peLleHnst HaNoroBbIX OPraHoB B Cyax.

Ha cerogHsiLWHMIA oeHb cyaebHasn npakTuka Mcxogut n3 Toro, YTo caMo no cebe HeCBOeEBpPEMEHHOE
npencraerneHve [OOKYMEHTOB He NPEenATCTBYeT HanoronnatenbliMKy BOCMOSb30BaTbCA MPaBOM Ha
ocBoboxageHne ot ynnatel HOC. [naBHoe, 4TOObI HanoronnatenbliMK HEe Hapylui  yCrioBus
ncnonb3oBaHns ocBoboxaeHust (cMm. MNoctaHoBneHus PAC Cesepo-3anagHoro okpyra ot 13.12.2007 N
A52-1583/2007, ot 10.09.2007 N A66-1868/2007, Ypanbckoro okpyra ot 02.04.2007 N ©09-2206/07-C2
n gpyrve).

HeratuBHble nocrnencteust B Buae BoccTaHoBrenns HOC, B3bickaHWsi neHenm v wTpada MoryT
HacTynMTb TONMbKO B TOM Clny4ae, ecinv opraHmsaumsi (npeanpuHMMarens) BooOwe He NpeacTaBuT B
HamnoroBbI OpraH [AOKYMEHTbl, npegycMoTpeHHble cT. 145 HK P®, nubo HapywuTt ycnoBus
NCMNOMb30BaHNst OCBODOXOEHWS, YyCTaHOBMNEHHbIe CT. 145 HK P®.

Mpobnema 8. Yuet "BxogHoro" HOC

CornacHo n. 8 cr. 145 HK P® cymmbl HOC, npuHsTble K BblMETY OO UCMOfMb30BaHWS NpaBa Ha
0ocBODOXOEHME MO OCHOBHbIM CpPeAcTBaM W  HemaTtepuanbHbiM akTuBaMm, MpPUOOpPEeTeHHbIM AOris
OCYLLECTBMEHMS  OMnepauun, npusHaBaemMblix obbekTamu HanoroobnoxeHns no HOC, Ho He
MCMOMb30BaHHLIM  ONS  YKasaHHbIX oOnepauui, MOANeXaT BOCCTAHOBMEHUIO TMOCME  OTMNpaBKu
HanoronnarenbLMKOM yBegomIieHs 06 ncnonb3oBaHum npaBa Ha ocBoboxaeHue ot ynnatel HAC.

Cama HeobxoammocTb BoccTaHoBreHust HOC crnopoB He Bbi3blBaeT, HO BO3HMKAET BOMPOC: Hado
nn HanoronnaTenblUKy BoccTaHaenmeatb "BxogHon" HOC no HegoamopTuU3MpoBaHHbBIM OCHOBHbBIM
cpeacteam?

MuHduH Poccum cumTaeT, yto Hago. B lMuceme ot 24.04.2007 N 03-11-05/78 ykasaHo, 4TO
ncumcnexdne cymmbl HOC, nognexallen BOCCTAHOBIIEHUIO MO TakoMy WMYLLECTBY, MPOU3BOAMTCH C
Y4E€TOM €ro OCTaTO4MHOM CTOMMOCTU, CHOPMMPOBAHHOW MO AaHHBIM ByXxranTepckoro yyeTta. AHanorm4yHom
no3vuum NpugepxmearoTcs n HanoroBble opraHbl (Mncemo YMHC Poccum no r. Mockee ot 05.05.2003 N
24-11/23897).

OpHako B npakTuke dhegepanbHbIXx apbuTpaXHbIX CyLOB CyAeOHbIX pelleHWiA, NOATBEPKAAOLLIMX
NpaBWbHOCTb JAHHOW NO3ULUMK, HANTK He yaanocs.

Ho ecTb pelueHve B NOOAEPXKKY OPYron TOYKM 3peHus. CornacHo e no HegoamMopTU3NPOBaHHBIM
ocHoBHbIM cpegctBam HOC BocctaHaBnuvBatb He Hago. PAC Cesepo-3anagHoro okpyra B
MoctaHoBneHnn ot 18.05.2005 N A52/7134/2004/2 ykasan, 4TO e€cnu BBEAEHHbIE B 3KCMyaTauumio
OCHOBHbIE CpeaCcTBa Kakor-nNnbo nepron BPEMEHU yXKe UCMONb30BASUCh NMPW OCYLLLECTBIIEHM OMNepaunn,
obnaraembix HOC, TO X Hemnb3s cyMTaTb He UCNONb3oBaHHbIMKM B obnaraemon HOC pesatenbHOCTW.
MoaTomy HanoronnaTenblWmK He AOMKeH BoccTaHaBnmeaTtb HOC no aTum obbekTam npy NCNorib30BaHWMK
npaBa Ha ocBOOOXOEeHME.

HanoroBble areHTbl

B cootBeTtcTBUM co cT. 161 HK P® HanoroBbiM areHTom no HAOC npu3HaeTcst MMUo, KOTOPOE:

1) Ha Tepputopum PP npuobpetaetr TOBapbl (paboTbl, YCNyrM) y WMHOCTPAHHOrO nuua, He
COCTOSILLIErO Ha y4YeTe B HAMOrOBbIX OpraHax;

2) apeHOoyeT rocyfapCTBEHHOE UMYLLECTBO y OpraHa rocydapCTBEHHOW BRacTv M ynpaBieHus
(opraHa MecTHOro camoynpasreHust);

3) peanusyeT Ha TeppuTopun PP KOHUCKOBAHHOE MMYLLLECTBO, BECXO3AMHbIE LIEHHOCTU, KNaabl;

4) BbICTynas B ponu MOCpedHMKa, YYacTBYHOLLEro B pacyeTax, peanusyeT Ha TeppuTtopun PO
TOBapbl WHOCTPAHHbIX fWL, HEe COCTOAWMX Ha y4yeTe B HamnoroBbiX OpraHax B KadecTBe
HanoronnaTenbLLNKOB;

5) aBnsack cygoBnagensLemM, CoBepLIaeT onepaunn, ykasdaHHble B n. 6 cT. 161 HK P®.

Mpobnema 9. CueT-hakTypa areHTa

Mpun apeHgoe denepanbHOrO uMMyLlecTBa, uMmywectBa cybbektoB PO u  MyHuMuunanbHoOro
MMyLLEeCTBa apeHOaTopbl NPU3HAKTCS HanoOroBbIMW areHTaMm M Ha HUX BO3naraeTcs 00s3aHHOCTb
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NCYUCNNTb, yOepXaTb M3 [OXO4OB, BbiNNAYMBaEMbIX apeHgodartento, M nepeyvncnutb B OrogxeT
cooTtBeTcTBYytowWwyto cymmy HOC (n. 3 cT. 161 HK P®).

Mo obwemy npaBuny o6A3aTenbHbIM YCIIOBMEM AN MPUMEHEHUS HANOroBbIX BbIYETOB SIBNAETCSA
Hanuuve cyeTta-pakTypbl. [loaToMy Yy apeHaaTopoB rocyJapCTBEHHOMO WMYLLECTBA, SABMAOLLMXCH
nnartenbwmkamm HOC, BO3HMKaeT BOMPOC O HEOOXOAMMOCTM BbIMUCKA CYETa-(PaKTypbl Ha CyMMY
apeHaHon nnaTbl AN npuMeHeHus BolieToB no HAC.

masa 21 HK P® He o00s3biBaeT nuul, WCNOMHAKWUX 0OA3aHHOCTM HamNoroBbIX areHToB,
BbINUCbLIBaTb cyeTa-hakTypbl U perncTpupoBaTb MX B KHUrE MOKYMoOK W kKHUre npopjax. bonee Toro,
dopmynupoBka n. 1 cr. 172 HK P® noseonsieT cgenatb BbIBO4 O TOM, 4TO BbiMeT cymm HOC,
yOepKaHHbIX HaNoroBbIMK areHTamMmun, MOXeT NPOM3BOAUTLCA 6e3 cHeTOB-(hakTyp Ha OCHOBaHMU JHOObIX
MHbIX [OOKYMEHTOB, noATBepxdalwux dakT yaepxaHus W ynnatbl Hamora. OTo noaTsepaun u
KoHctuTtyumoHHbin Cyg PO B Onpegenexmu ot 02.10.2003 N 384-0.

OpHako HanoroBMKM HacTauMBalT Ha TOM, YTO apeHOaTop MOXeT npuHATb K BbibeTy HIC,
yMrayeHHbI B COCTABE apeHOHOM Mnatbl, TOMbKO MpU Hannimm cyeTa-pakTypbl, KOTOPLIA OH cam WU
OOIMKEH BbICTaBUTb (CM., Hanpumep, NuceMo YMHC Poccun no r. Mockee o1 26.12.2003 N 24-11/72147
(co ccbinkor Ha NMuceMo MHC Poccun ot 14.04.2003 N 03-1-08/1139/26-H309)). Npun atom B cynebHow
MpakTMKe ecTb pelleHns, noaTeepxpawowme a1y no3vumio (cm. [MoctaHoBnenne ®AC Cesepo-
KaBka3sckoro okpyra ot 04.07.2007 N ©08-3941/2007-1558A).

Taknm oOpasom, 4TOObI M3bexaTb CMOpPOB C HAarloroBbIMW OpraHamu, MOXHO PEKOMEeHOOBaTb
HanoronnarenbLkaM, BbICTyNawLWMM B POMM HaNoroBblX areHTOB, BbIMUCbIBATb cyeTa-pakTypbl U
OoTpaxaTb yaepXaHHble U nepeyncrieHHsle B 6ogxket cymmbl HOC kak B kHWre npogax, Tak U B KHUre
MOKYMNoK (ecnv HanoronnaTenbLlWMK MUMEET NPaBO HA COOTBETCTBYIOLLMIA HANOrOBLIN BbIYET).

Mpobnema 10. HeaeHexHble pacyeThl

PacueTbl Mexagy CTOpOHaMu COENnKM MOryT OCYLLECTBASATbCSA 0e3 UCMOoNb30BaHUS LEHEXHbIX
cpeactB. Hampumep, poccuinckas KOMNaHus 3akynaeT Yy WHOCTPaHHOW OpraHuM3auum ToBap MU
paccyMTbIBAeTCA 3a HEro Bekcensamu. Minu cTopoHbl AOroBopa apeHabl rocy4apCTBEHHOIO MMYyLLECTBa
3a4nM B CHET apeHgHow nnaTbl CTOMMOCTb MPOBEAEHHOIO apeH4aTOPoOM PEMOHTA.

Kak B Takol cuTyaumm HanoroBomy areHTy noctynutb ¢ HOC?

HanoroBbiM KOOEKCOM YCTAHOBMEHO, YTO B 00A3aHHOCTM HANOroBOrO areHTa BXOAWUT yaepXaHue
Harora MMEHHO U3 JEeHEXHbIX CPeacTB, BbiNfaynBaemblx Hanoronnarenbswmky (ct. 24 HK P®). Mostomy
NPy OCYLLECTBIIEHMM pacyeToB MO caenike 6e3 MCNonb30BaHWsS AEHEXHbIX CpeacTB 00A3aHHOCTb MO
yaepxaHunio n nepedncnennio HOC B GogKeT y HanoroBoro areHTa He BO3HMKaeT. B Takow cutyaumm
HanoroBbI areHT B TeYEeHMe MecsiLia OOIMKEH COOOLIWTL B HANOrOBbIA OpraH O CyMME BbINS1Ia4€HHOro
4oxoda M 0 HEBO3MOXXHOCTU yaepKaTb Hamor. Takon e BbiBog copgepxutcs B n. 10 NMoctaHoBneHus
Mnenyma BC P® u MNneHyma BAC P® ot 11.06.1999 N 41/9 "O HekoTOpbIX BOMPOCAaX, CBA3a@HHbIX C
BBeOEHMEM B OeNCTBME YacTu nepeol Hanoroeoro kogekca Poccunickon ®eaepaummn”. Kpome Toro, B .
44 TloctaHoBneHus NneHyma BAC P® ot 28.02.2001 N 5 "O HeKkoTOpbIX BOMPOCax NMPMMEHEHUS 4acTu
nepeon Hanorosoro kogekca Poccunckon Pegepaummn” pasbsaCHEHO, YTO MPU pacCMOTPEHUN CMOPOB O
NMPUMEHEHMN K HANOrOBOMY areHTy OTBETCTBEHHOCTM, ycTaHoBrneHHow B cT. 123 HK P®, cypam
HeobOX0AMMO y4YuTbIBaTb, YTO yKa3aHHOE NpaBOHApYLUEHWE MOXET ObiTb BMEHEHO HarloroBOMY areHTy
TONbKO B TOM Cryyae, Korda OH MMeNT BO3MOXHOCTb YyAepXaTb COOTBETCTBYHOLLYID CYyMMYy Y
HanmoronnartenbliMka, WUMes B Budy, YTO YAEpXKaHWe OCYLIECTBMAETCS U3  BbiNflaYuBaeMbIxX
HanoronnarenbLMKy AEeHEXHbIX CPeaCTB.

OpHako MuHduH Poccun cuntaeT nHade, ykasbiBasi Ha TO, YTO UCMONb30BaHUE HeQeHEXHbIX hopm
pacyeToB He OCBOOOXAAET HANoOroBoro areHTa ot 06513aHHOCTU yaepXaTb 13 BbinslayMBaeMbIX JOXOO0B
cymmy HOC v 3annatute ee B GogxeT (Mucbma ot 26.06.2006 N 03-04-08/130, ot 24.10.2006 N 03-04-
15/190). AHanormyHoro nogxoga npuaepXxvBatoTcsa 1 HanoroBble opradbl (Mucemo YMHC Poccun no r.
Mockse oT 16.08.2006 N 19-11/72466).

B 10 e Bpemsa cyaebHasa npakTtuka okpyros, 6asvpysice Ha no3numsax BAC PO n BC P®, ncxoant
13 TOro, YTO HaroroBbI areHT, OCYLLECTBIIAOLWMIA BbINNaTy AOX04a HanoronnaTtenbLUyKy B HaTyparbHON
dopwme, HOC yoepxuBate He 006sa3aH ([octaHoBneHne OAC BoctouHo-Cubupckoro okpyra ot
18.04.2007 N A33-11479/06-02-579/07-C1).

OpHako daHHbIM BbIBOA OyAoeT cnpaBensiB TOMbKO B TOM CIlyyae, €Cnu B TOM XK€ HaroroBoMm
nepuoge, Korga UMeeT MeCTO Bbinsiata HanoronnaTenbLMKy 4OXO4a B HAaTypanbHON hopmMe, HanoroBsbIn
areHT He NMPOM3BOAUT OEHEXHbIX BbINMAAT B NOMb3y 3TOr0 Xe Hanoronnatenslyka (cM. NoctaHoBneHne
DAC CeBepo-Kaskasckoro okpyra ot 30.10.2007 N ©08-6899/07-2663A).

Mpobnema 11. ApeHaopartenb-6anaHcogepxaTesnb

Hanorosbii kogekc P® npegycmatpuBaeT, 4To npy nNpegocTaBneHMn Ha Tepputopun Poccuiickomn
depepaumm opraHamMmm rocyapCTBEHHOW BNacTV U yNpaBrieHus 1 opraHamu MeCTHOro CamMoynpaBIieHNs
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B apeHOy edepanbHOro wuMyllecTBa, umywiecTtBa cyobektoB Poccuiickon ®Pepepaummn  u
MYHMLIMNANbHOMO MMYyLLLIECTBA apeHOaTopbl YKasaHHOro MMyLLLecTBa NPU3HaKTCA HanoroBbIMW areHTamu
(n. 3 cT. 161 HK P®).

Mpn NpumMeHeHUM 3TONM HOPMbI Ha MpPaKTMKe BCTan BOMpoc: OyaeT Ny Npu3HaBaTbCs apeHaartop
HanoroBbIM areHToOM, €ecnn apeHgofaTeneM SBMsieTCA OpraHus3aums, y KOTOpPOW rocyaapCTBEeHHoe
NUMYLLIECTBO, SIBMISIOLLEECH NPegMeTOM LOroBopa apeHAbl, HaxoouTCa B XO3AWCTBEHHOM BeAeHuM nnbo
onepaTMBHOM yNpaBneHnmn?

OTBeT Ha 3TOT BONPOC HaM NPeacTaBNseTca oTpuuaTeNnbHbIM.

B atom cnyyae apeHngatop BCl CyMMmy apeHgHon nnatbl BMecTte ¢ HOC nepeudncnset
opraHusauumv-apengogarternto, KoTopasi, B CBOK O4Yepefb, CaMOCTOATENbHO OCYLLIECTBMSAET pacyeTbl No
HOC c Gropxetom. Npu aToM opraHusauusa-apeHgogatens (6anaHcogepxatenb) obsi3aHa BbICTaBMATb
apeHgaTopy cdeTa-gpakTypbl Ha CyMMYy apeHOHOW nnatbl B 00LieycTaHOBMEHHOM nopsake. Takown
nopsigok ynnatel HOC npumeHsieTcst BHE 3aBMCMMOCTU OT TOrO, KyAa apeHaaTop NepeyncnsaeT apeHaHyo
nnaty - Ha cyeT apengogartens - GanaHcogepxatens MMyLlecTBa, B OWKET unu Ha cneumanbHo
OTKpbITLIN Ans 3Toro 6anaHcogepxaTens cyeT B opraHax KasHaudencTtBa. [MpaBOMEpPHOCTb Takoro
nogxoda nopreepxaeHa KoHctutyumonHeim Cyaom PO (cm. Onpegenenne KC P® ot 02.10.2003 N 384-
0). Ectb Takke lNucbma MuHdpuHa Poccum n HanoroBbIX OpraHoB, B KOTOPbIX HA MOCTaBMEHHbIA BOMPOC
TOXe AaH oTpuuaTenbHbii oTBeT (Mucbma MuHdmHa Poccun ot 10.06.2004 N 03-03-11/92, ®HC Poccun
oT 14.02.2005 N 03-1-03/208/13, YOHC Poccwum no r. Mockse ot 29.11.2005 N 19-11/87841).

OpHako, HecmoTps Ha Oonblioe KOMWYECTBO pPa3bsCHEHWN, CMopbl MO AaHHOMY BOMpPOCY
BO3HMKAOT AOBOMNbHO YacTo. Kak nokasbiBaeT cygebHasi mpakTuka, CyabW B NOMHON Mepe NogaepXunsatoT
N3MNoXeHHbIN Bbilwe noaxoq (cm. MNMoctaHoenenns PAC BoctouHo-Cubupckoro okpyra ot 10.01.2007 N
A19-17025/06-40-9002-7110/06-C1, T[MoBommkckoro okpyra oT 20.09.2007 N A12-17442/06-C61,
Ypanbckoro okpyra ot 28.02.2007 N ©09-918/07-C2 v gpyrue).

Mpobnema 12. NeHn onNsi HANOroBbIX areHToB

Ecnv HanoroBbIi areHT BOBPEMS HE YAEPXUT M He nepeuncnuT B 6ogxet cymmy HIOC, 1O y Hero
Hen3beXXHO BO3HMKHYT NPoOMembl C HaroroBOW MHCNEKUUEN, KOTopas npeabsaBut emy TpeboBaHue 06
ynnare neHn 3a HecBoeBpemeHHyto ynnaTty HOC B Oropker.

Bonpoc 0 TOM, 3aKOHHO MNM HE3aKOHHO B3bICKAHWE MEHM C HAIlOroBOro areHTa, ecri TOT He
yaepxan cymmy HOC n3 foxonos, BbiMfayeHHbIX HanoronnaTenblmKy, BO3HMK gaBHo. Ho go 2006 r.
YEeTKOro M OAHO3HAYHOrO OTBETA Ha 3TOT BOMPOC HE CyLlEeCcTBOBario. HanoroBuku, YTO €CTECTBEHHO, B
TakOM cuTyaumm Bcerga crapanucb MeHW B3biCKaTb. HanoroBble areHTbl C 3TMM KaTeropuvecku He
cornawanucbk. CyaebHas npakTuka cknagblBanacb NPpOTUBOPEYMBO, HO B OCHOBHOM B MOSb3Y HAINOrOBbIX
areHToB. B cBOMX peleHusx cydbl OoTMe4yanu, 4YTto 00A3aHHOCTb MO ynnate MeHerl MOXET ObiTb
BO3JI0XKEHA HA HANOroBOrO areHTa TOMbKO B TOM Criyvae, eCcrnu Hanor Obin yaepkaH HanoroBbiM areHTom,
HO He nepeyuncneH B BrogxeT (cm., Hanpumep, MoctaHoBneHne PAC Ypanbckoro okpyra ot 28.12.2005 N
D09-5527/05-C2).

[MoBOPOTHLIM MOMEHTOM B peLLEHUN OaHHOro Bonpoca crano npuHatne BAC P& lNMocraHoBneHus
oT 26.09.2006 N 4047/06. B Hem ykasaHO, YTO MEHWN 3a HECBOEBPEMEHHYIO YMMaTy HE yAEepXaHHOro C
Hanoronnarenblka Hanmora MoryT ObiTb B3biCKaHbl C HarlorOBOro areHTa 3a CYEeT €ero OEeHEXHbIX
CpenctB M WHoro mmyuiectsa. XoTb 370 [lOCTaHOBMEHME Kacanocb yAEepXaHWsi HaroroBblM areHTOM
cymm HO®J, BbiBOAbl, coenaHHble BAC P®, okasanucb yHMBepcanbHbIMU W CTanu MPUMEHATBCS He
TONbKO B OTHoWweHun HODJ, Ho n gpyrux Hanoros (HOC, Hanora Ha npmObINb).

B utore npaktuka paccMoTpeHus NogobHbIX CMOPOB Havana MeHsTbCs. M cerogHs yxke HanoroBuKm
BCe 4aule npa3gHytoT nobenbl, B3bickuBasd neHy no HOC ¢ HamoroBbIX areHToB, HE YAEPXKaBLUMX ITOT
Hanor u3 [0XOAOB HarnoronnaTenbLUKOB WM, COOTBETCTBEHHO, He 3annaTuBlUMX €ero B Owomxer
(MocTtaHoeneHusa PAC Cesepo-3anagHoro okpyra ot 23.07.2007 N A05-11777/2006-36, Bonro-Barckoro
okpyra ot 20.09.2007 N A17-3614/5-2006, OansHeBocTo4Horo okpyra ot 01.11.2006 N ®03-A59/06-
2/3857 v gp.).

Mpobnema 13. 3aueT aAnd areHTa

Ecnu HanoroBein areHT siBnsietcs nnartenswmkom HOC, TO BNOMHE MOXET BO3HUKHYTb CUTyauus,
Korga no utoram HanoroBOro NeprMoa y Hero Kak y HaroroBoro areHTa Bo3HMuKNa 06s3aHHOCTb ynnatutb
HAC B OtogXeT, HO NpW 3TOM MO €ro NMLEBOMY CHETY HaroronnartensLmka nmeetca nepennata no HAC.
MOXHO nn 3a4yecTb 3Ty nepennaTty B CYET ynnaTbl Hamora, nognexawiero nepeyvymcrieHuo B pamkax
MCMNOMNHEeHns1 00s1I3aHHOCTEN HaNoOroBoro areHTa?

HanoroBble opraHbl cUMTaloT, YTO TaKOW 3a4eT HEBO3MOXEH MO MPUYMHE TOro, YTO UCMOJTHEHUE
06s3aHHOCTEN HanoronnaTenbliMka MO yhnaTe HanoroB He MOXET MPUPaBHMBATLCA K WUCMONTHEHWIO
0053aHHOCTEN HANOroBOro areHTa no yAepXKaHuio Y NepevmcrieHnio HanoroB B BI04KeT (CM., Hanpumep,
Muecbmo YMHC Poccum no r. Mockse o1 25.10.2002 N 24-11/50951).



Ectb n cynebHble pelleHusi, B KOTOPbIX CyAdbl OTBEPraldT BO3MOXHOCTb Takoro 3adeta. Tak,
Hanpumep, PAC Mockosckoro okpyra B lNoctaHoBneHun ot 28.03.2005 N KA-A40/2009-05 ykasan, 4to
CT. CT. 23 1 24 HK P® pasrpaHuumBaloT 00s3aHHOCT HanoronnartesblUuka U HaroroBoro areHTa u He
0ocBOBOOXAaKT HANoOroBOro areHTa o1 00s3aHHOCTY MO NEPEYUCTIEHNIO YAEPKAHHBLIX EHEXHbIX CPEACTB B
OrooKeT B crydae Hanuuus nepennarbl Harora, MMEKLLENCs Y Hero B Ka4ecTBe HaroronnatenbLimka.
AHanornyHele BbIBOAbLI cogepxatca Takke B [NocTtaHoBneHusx PAC MockoBckoro okpyra ot 20.01.2006
N KA-A41/13615-05, CeBepo-3anagHoro okpyra ot 13.01.2006 N A56-17761/2005 n gpyrux.

OpHako ropasgo yYawe cydbl Npy3HalT NpaBoOMEPHbIM 3a4eT cymMm nepennatel no HAC,
0obpa3oBaBLUMXCA Yy Hanoronnartenblimka, B cyetr cymm HAOC, nognexawimx ynnate MM B KadecTBe
HanoroBoro areHTta. [lokaszaTenbHbiM MPUMEPOM Takoro peweHusa cnyxut [loctaHoBneHne OAC
Ypanbckoro okpyra ot 27.08.2007 N ®09-6967/07-C2. B sTom gene cya BCTan Ha CTOPOHY HaroroBoro
areHTa, ykasaB B pelweHuu, yto HOC, ynnayvBaembii NMULOM B KavyecTBe HanoronnartenbLlimMka uim
HarnoroBoro areHTa, NocTynaeT B OAMH OLOXKET M Ha OAMH KoA GloKeTHOM knaccudmkaumm. Hanorosele
areHTbl, B cuny cT. 24 HK PO, nmetoT Te Xe npaea, 4To 1 HanoronnaTtensLumku. MNonoxeHusa ct. 78 HK
P® o 3a4eTe n Bo3BpaTe M3MWLIHE YMIAYEHHbLIX HANOrOB TAKXKE PacrpOCTPAHATCA M Ha HaroroBbIX
areHToB. CnepgoBaTenbHO, caenan BbiBOA CyA, NPENATCTBUM ANS NPOBEAEHUSA 3a4eTa HE MMEETCS.

AHanornyHele BbiBoabl copepxatcs B [MoctaHoBneHnuax PAC Cesepo-KaBkasckoro okpyra ot
26.04.2007 N $08-2139/2007-897A, OanbHeBocTo4HOro okpyra ot 23.11.2005 N #03-A59/05-2/3358 n
OPYruX.

Cnepyet ckasaTtb, 4TO ynomsiHytoe Bbiwe [locTaHoBneHne GAC YpanbCkoro okpyra B KOHLE
aekabpst 2007 r. ObIno paccmoTtpeHo cyaebHonm konnernen BAC P®, koTopas oTkasana HanoroBown
WHCMNEKUMM B MEPEeCcMOTpe OaHHOro Aena B nopsake Hagsopa, nNpusHae TEM CaMbiM, YTO MPOBeAEeHue
3a4yeTa B [JaHHOW cuTyaumm abcomntTHO 3akoHHo (cM. Onpegenenve BAC PO ot 20.12.2007 N
17039/07).

Peannsauus ToBapoB (paboT, ycryr)
Kak 0OBbEKT HanoroobnoXxeHus

Mpobnema 14. XvweHune

Ewe HegaBHO MuHpmH Poccun cumtan, 4To BbIObITME UMYLLECTBA B CBA3M C XMLLEHWEM CrieqyeT
paccmaTpuBaTb Kak peanv3auuio TOBapoB M, COOTBETCTBEHHO, Kak 0b6bekT Hanoroobnoxenns no HAC,
€cnv nvua, BMHOBHbIE B 3TOM, ByayT ycTaHoBneHbl (cm. MNMuecbmo ot 14.08.2007 N 03-07-15/120). Ho B
Hosbpe 2007 r. OH M3MEHUN CBOK MO3WLMIO, MPU3HAaB, YTO BbIObITME MMYyLLECTBA MO MPUYUHAM, He
CBSI3aHHbIM C peanu3aumen unu 0e3Bo3mesgHoN nepegadent (Hanpumep, B CBA3M C MOTEpPEn, nopyen,
6oem, xuLLeHnem, CTUXMNHBIM GeacTBuem m Ap.), oobektoM HanoroobnoxexHusa no HOC He sBnsetcs
(Mucemo ot 01.11.2007 N 03-07-15/175). Takum nepemeHam BO MHOrom crnocobcTBoBana cynebHas
npakTyka, koTopas B 3TOM BOMPOCE CKraabiBanack He B MoMb3y oucKanbHbIX OPraHoB (CM., Hampumep,
MocTtaHoBneHne PAC Cesepo-3anagHoro okpyra ot 03.10.2006 N A56-30304/2005).

Takum obpa3om, B HacTosilee Bpems HanoronnaTenblmk MoxeT He Haducnats HOC Ha
CTOMMOCTb YTPa4y€HHOro MMYLLLECTBA, HE OMnacasiCb COPOB C HArNOroBMKamu.

OgHako B cuTyaumm C MNOTeper MMyLlecTBa BO3HMKaeT [pyrod BOMPOC: Hago nu
HanoronnatenbLMKy BoccTaHasnmeaTtb HOC co CTOMMOCTM yTpavyeHHOro umyLlecrsa?

Ho cux nop, HecmoTpst Ha Pewenne BAC P® ot 23.10.2006 N 10652/06 <*>, MuHdbumH Poccum
cyutaeT, yto cymmbl HOC, paHee npaBOMEPHO MPUHATbIE K BbIYETY MO YyTpPayeHHOMY WMYLLECTBY,
HeobxoauMo BocCTaHaBNuBaTb.

<*> B Hem BAC P® npuwen Kk BbiBOOY, YTO HedocTada ToBapa, OOHapyXeHHas B npoLecce
WHBEHTapmM3aLumMn UMyLLECTBA, UM MMEBLLEE MECTO XMLLEHME TOBapa HE OTHECEHbI K YACIY Cry4aeB, C
koTtopbiMu HK P® cBsasbiBaeT HeobxoaumocTb BoccTaHoBreHus HOC.

Ho u B 9atomM crnope cygebHasi npakTuka CerogHsi LENIMKOM CKIOHAETCA B MOMb3y
HanoronnatenbLMKoB. [Jeno B TOM, YTO nepeyveHb cnyvaeB BoccTaHoBneHnms HOC yctaHoBneH nn. 2 n. 3
ct. 170 HK P®. 3T10oT nepedveHb SBNSAETCS MCYeprbiBalOWMM, U B HEM HET TaKoro OCHOBaHUSA, Kak
CMMCaHNE TOBApPOB B Pe3yfbTaTe UX YHUYTOXEHMWS, MOPYU, XWULEHUS M OPYrMxX NOgoOHbIX OEWCTBUW.
Kpome ToOro, cnvcaHme TOBapOB MO YKa3aHHbIM MpuvYMHaM He npegnonaraet ux AarnbHenwero
MCMONb30BaHUA AN KakMx Obl TO HU ObiNo onepauui, Tak Kak OHM B MNPUHLUMNE nepecTalT
ucnone3oBaTbcs. CrnegoBaTenbHO, MPU HACTYMIIEHUM yKa3aHHbIX COObITUI Hamor nepecynTbiBaTb HE
Hago (MoctaHoBneHus ®AC lMosomkckoro okpyra oT 15.03.2007 N A55-9182/06-43, CeBepo-3anagHoro
okpyra ot 25.04.2007 N A56-27228/2006, LleHTpanbHoro okpyra ot 28.03.2007 N A48-4688/06-19,
Bonro-Barckoro okpyra ot 06.06.2007 N A11-6204/2006-K2-18/388, Ypanbckoro okpyra ot 08.05.2007 N
®09-3310/07-C2).



Mpobnema 15. Peanusaunsa nmyliectsa cyaebHbIM NPUCTaBoOM

BbiBaeT, 4YTO WMMyLLECTBO HanoronnarenbliMka BblObiBaeT M3 €ro BMageHUsl Ha 3aKOHHbIX
OCHOBaHMSX, HO MOMUMO ero Bonu. Hanpumep, korga npoucxoguT peanu3auus apecToBaHHOMo
umyLlectsa. B Takom cnyyae y cobCTBEHHMKA MMyLLECTBA BCTAET BOMNPOC: SIBNSAETCA NN Takasd nNpogaxa
peanu3aunen ons uenen HK PO n Bo3HMkaeT nn y Hero o6bekT Hanoroobnoxennst no HOC?

Jo cux nop OQHO3HA4YHOrO OTBETa Ha STOT BOMPOC HeT. HamoroBukn HacTamBawT Ha
HeobxoamMocTn ucumncnenna n ynnatel HOC, Hy a HekoTopble HanoronnaTtenblMKU C 3TUM CMOPST.
Mpuyem genatroT 370 BECbMa YCMELLHO.

Hanpvmep, B npowsnomM rogy OAHa OpraHmsauusi, Y€ MMYLLECTBO ObIIO MPOgaHO C TOProB B
nopsigke MCMOSTHUTENBHOTO MPOM3BOACTBA, cymena ybeauTb Cyd, 4TO Takas MNpoAaxa He siBNsieTcs
peanu3auuen ToBapa B TOM CMbICrie, KOTOPbIN NpugaeT atoMy noHstuo rm. 21 HK P®. Ceoto nosuumio
OHa aprymeHTUpoBana TeM, YTO OHa (OpraHmn3auusi) He SIBMSIETCSA CTOPOHOM MO JOrOBOPY KyMnu-Npogaxu
apecTOBaHHOTO MMYyLLLECTBA M CBOE BOJIEU3BSABMEHUE Ha OTYY)XAEHME MMYLLECTBA He Bbipaxana (CM.
MocTtaHoenenne PAC LleHTpanbHoro okpyra ot 21.05.2007 N A36-1664/2006).

OTmeTum Takke, 4YTO TpeMsa rogamu paHee ToT ke PAC LleHTpanbHoro okpyra B [NoctaHOBNEHWM
ot 19.05.2004 N A48-3690/03-8 oTkasan HanoroBomy opraHy BO B3bickaHun HOC ¢ cymm, nony4eHHbIX
OT noapasgenenns cyaebHbix NpUCTaBOB B MOPSAKE WCMNOMNHeHUA cygebHoro peleHus. B cBoem
peLLEHMN OH yKasar, YTo nepefaya npaea COOCTBEHHOCTU Ha TOBap Ha BO3ME34HOW OCHOBE MOXET ObITb
NMpu3HaHa peanusauvMen nub MNPy HanmMyuuyM BONEU3BLSABMEHUS 00EnX CTOPOH COENKW, Mpu 3TOM
BOIEN3bSBIEHNE [OIMKHO ObITb BbIPAXEHO Kak Ha caMy nepegady npaeBa COOCTBEHHOCTWU, TakK M Ha
yKa3aHue LieHbI.

OpHako NofgobHble peLleHns CerogHs BCTpevaloTcsa KpanHe pefko. Kak nokasbiBaeT cygebHas
npakTvka, B OOMbLUMHCTBE CryyaeB CyAdbl CKMOHSATCA K TOMY, YTO MpY peanu3aumym apecTOBaHHOro
nmyLlecTBa obbekT Hanoroodnoxenusi no HOC Bce ke BO3HMKaET. [py 3TOM HanoronnatenbLmK MOXeT
ObITb ocBOOOXKAEH OT ynnatel HOC co cToMMoCcTM peanu3oBaHHOIO apeCTOBAHHOIO UMYLLECTBA TOMbKO B
TOM Cry4ae, ecnv [eHeXHble CPeAcTBa OT MPOAAXU WMMYLLECTBA MOMYYMT HE OH, a TpeTbe Nuvuo,
Hanpumep POOU, chneunanusvMpoBaHHas opraHmsaums unu cnyxba cyaebHbix npucTtaBoB  (CM.
MoctaHoBnenns ®AC 3anagHo-Cubupckoro okpyra ot 03.09.2007 N $04-6017/2007(37695-A45-42),
Mockosckoro okpyra ot 30.10.2006 N KA-A41/10596-06, CeBepo-3anagHoro okpyra ot 05.03.2004 N
A56-9728/03 n gpyrue).

B pekabpe 2007 r. konnerna cyaen BAC P® paccmoTtpena 3asiBrieHne o nepecMmoTpe B nopsigke
Hagsopa [MoctaHoBneHms ®AC BanagHo-Cubupckoro okpyra ot 03.09.2007 N ®04-6017/2007(37695-
A45-42), HO He Halna OCHOBaHWM Ans HanpasneHus gena B Npesunguym BAC PP (cm. Onpegenexuve
BAC P® ot 20.12.2007 N 17030/07). Tem cambim konnerus cygen BAC P® nogteepguna npaBunbHOCTb
BbIBOAOB, caenaHHeix ®AC 3anagHo-Cubumpckoro okpyra, 0 TOM, YTO Mpv peanu3aumm apecTOBaHHOMo
MMyLLIECTBa Y ero COOCTBEHHMKA BO3HUKaeT ob6bekT Hamnoroobnoxenus no HOC npu ycnosum, 4to
BbIPYYKY OT peanusauimn nMyLiecTBa nosy4aeT UMEHHO OH.

Mpobnema 16. N3baTne semnu

B cooTBeTCTBUM C OENCTBYIOLWUM 3EMENbHBIM 3aKOHOA4ATENBLCTBOM CyObekThbl PO Bnpaee nabAathb
3eMesbHbI y4acToOK ANsi CODCTBEHHbIX HyX[, BbINAATUB €ro BnagenbLy OMNPEeLENEHHYI0 OEHEXHYH0
koMneHcaumto (cT. cT. 10, 57 3emenbHoro kogekca P®P).

Mo MHeHno MuHdmHa Poccnn, cymmy KOMMEHCaL MK, KOTOPYH OpraHm3aums nonyvaeT B CBA3M C
N3bATMEM 3EMENBHOMO y4actka Anga Hyxa cyobekta PO, Heobxogumo BkovaTh B Hamnorosyto 6asy no
Hanory Ha JobaBneHHy0 CTOMMOCTb B 0o6LeycTaHoBneHHOM nopsgke (cm. MNMucemo ot 30.03.2007 N 03-
07-11/90).

B TO e Bpemsi Hamnoroeble OpraHbl NPUAEPXNBAOTCS B 3TOM BOMPOCE UHOTO MHeHus. B Mucbme
YOHC Poccuu no r. Mockse ot 09.04.2007 N 19-11/31917 ykasaHo, 4TO CymMMa KOMMEHCaUun, KOTOPYIO
opraHusaums Nosny4yaeT B CBA3M C U3bATMEM 3EMENBbHOr0 yvacTtka Ans Hyxa cyobektoB PO (Hanpumep,
no pewenHuto MNpasutensctea Mocksbl), He obnaraetcs HOC, NOCKONbKY Takne CyMMbl HENb3S NPU3HaTb
A0X040M OT peanusaumm ToBapos (paboT, ycnyr).

CornacHbl ¢ TakuM noaxogom m cyaebHble mHcTaHuun. Hanpumep, ®AC Ceepo-KaBkasckoro
okpyra B [loctaHoBneHun ot 27.03.2006 N &08-1088/2006-475A yka3an, 4YTO MOMyYEHHbIE
NPeANnpUATMEM OEHEXHbIE CPEACTBA Ha KOMMEHCcaUMo YObITKOB, BO3HMKLLMX B CBSA3M C U3BATUEM Y HETO
3eMeNbHOro yyacTka, He CBA3aHbl C peanusauuern ToBapos (paboT, ycnyr) n He NoAnexaT BKIYEHMWIO B
HanoroByto 6a3dy no HOC. AHanormndHble BeiBoAbl cogepxatcs B [NoctaHoBneHnuax ®AC Bonro-Bsrckoro
okpyra ot 19.03.2007 N A17-1618/5-2006, CeBepo-3anagHoro okpyra ot 24.01.2005 N A56-47462/03,
Mockosckoro okpyra ot 10.11.2005 N KA-A40/10315-05.

OTmMeTuM, 4YTO paHee, pasbsACHAS MOPSAOK yyeTa paccMaTpvMBaeEMOW KOMMEHCALMM Npu pacyeTe
Hanora Ha npubbinb, MuHpMH Poccum ykasbiBan Ha TO, YTO COOTBETCTBYHOLLAs CyMMa SBMSeTCs
BHEpPeanu3aumoHHbIM AOXOA0M OpraHu3auuun, a He BbIpy4kon oT peanusauuun (cm. Nucemo MuHdpuHa
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Poccum ot 03.02.2006 N 03-03-04/1/85). To ecTb haktnyeckm MnHdbUH cam Npu3HaeT, YTo KoMMNeHcaums
He ABNSIETCSA BbIPYYKOM OT peanusauumn ToBapoB (paboT, ycnyr). A 3Ha4mT, oHa He JormkHa obnaraTbces
HAOC.

Mpobnema 17. CnoptueHbin HAC

Y cnopTtuBHbIX KyboB ecTb cBou npobnembl ¢ HOC. OgHa u3 HUX KacaeTcs HanoroobnoxeHus
CyMM KoMneHcauum (TpaHcdepa) 3a nepexod cnopTcMeHa 13 ogHoro krnyba B Apyromn.

Hanorosumku roeopaT o Heobxogumoctu ynnatel HOC co cToMmoCTM KoMneHcauun, HasbiBasi 3Ty
CYMMy BbIpyYKOM 3a OKasaHue CrnopTuBHbIX ycnyr (cMm. lMucemo YMHC Poccum no r. Mockse ot
02.11.2001 N 02-11/50841). HanoronnaTenbLUyKX NbITAOTCA C 3TUM CrOPUTD.

[o HepaBHero BpemeHM cyaebHble WMHCTaHUMM MO-pa3HOMY MOAXOAMIN K peLUeHUo OaHHOro
Bonpoca. Hanpumep, ®AC Ypanbckoro okpyra cuurtas, YTo CymMMa TpaHcdepa npusHaeTcsi 06bekTom
o6bnoxenna HAOC (MoctaHoBneHune ot 23.08.2006 N ®09-7230/06-C2), a PAC lMosormkckoro n Cesepo-
3anagHoro okpyroB - uTo HeT (cM. [NoctaHoBneHuns ot 09.06.2006 N A65-33687/2005-CA1-19 n ot
23.11.2004 N A05-4014/04-13 cOOTBETCTBEHHO).

HeonpeaeneHHOCTb B 3TOM BOMpOCE CyllecTBOBana BrfoTb 40 NPOLWoro roga, noka lNpesngnym
BAC P® He npuHsn lMoctaHoBneHnve ot 27.02.2007 N 11967/06, B KOTOPOM OH YyKasasn, 4To npu
nepexofe WrpokoB M3 OOHOrO CMOPTUBHOIO knyba B Apyron peanu3aummn ToBapos (paboT, ycrnyr) B TOM
3HayeHun, kotopoe onpepeneHo cT. 39 HK P®, He npoucxogut. CnemoBaTenbHO, TpaHcdepTHbie
nnaTexu, nony4yeHHble knybom, He MOryT paccMaTpyBaTbCs Kak 4oXoAbl OT peanusauny ToBapos (pabor,
ycnyr). [loaToMy oHM He gormkHbl obnarateca HAOC.

Mpobnema 18. BaHockl B TCXK

UneHbl ToBapuwecTBa cobcTBeHHMKOB unbs (TCXK) o6s13aHbl BHOCUTL MnaTy 3a >Kuroe
MoOMeLLEHNe N KOMMYHarnbHbIE YCNyru, KoTopasl BKMoYaeT B cebsa nnaty 3a codepXaHue U peMOHT
XWUMOro mnoMelleHns, nnaty 3a ycnyrm u paboTbl MO ynpaBneHWIO MHOFOKBApTUPHBIM  AOMOM,
COAEPXaHWIO, TEKYLLeMy U KanutarbHOMY PEMOHTY OOLLEero MmyLlectBa B MHOIMOKBApTUMPHOM AOMe, a
Takke nnaTty 3a KOMMyHarnbHble ycnyrm (cT. cT. 153 - 155 XKunuwHoro kogekca PO).

Takve nnartexu, a 370, Kak MpaBWio, YNEHCKUE WX LeneBble B3HOCHI, AOIMKHbI, MO MHEHMIO
MwuHdumHa Poccumn 1 HanoroBbix opraHoB, obnaratbcst HOC. B cBoem lNMucbme ot 26.12.2007 N 03-07-
15/24 MwuHcpmH Poccum oTmedaeT, 4to cpefcrtea, B3vMaemble TCXK co cBoux uneHoB B onnarty
BbIMOMHEHHbIX  paboT  (OKasaHHbIX  ycryr) no obecneyeHuio  Haanexawlero  CaHWTapHOro,
NPOTUBOMOXaAPHOIO U TEXHWYECKOrO COCTOSIHWS XWUIOro AoMa U NPUAOMOBOM TEPPUTOPUN; TEXHUYECKON
WHBEHTapM3aLMmn XUoro Aoma; KOMMYHarbHbIX YCAYr; MO COAEMKAHUIO U PEMOHTY XUMbIX U HEXWUIbIX
NMOMELLEHWUIA; KanuTanbHOMY PEMOHTY >XWMOro [oMa, BKM4YawTcs B Hanoroyto 6asy no HOC B
obuieyctaHoBneHHoM nopsgke. B Ttom cnydae, ecrim TCXK BbicTynaet B ponv nocpedHuka Mexay
yneHamm TCX v npogaBuamun (MPOM3BOAUTENAMM) YKa3aHHbIX Yycnyr (TO €eCTb  3akni4aer
COOTBETCTBYHOLLME AOroBOPbLI MO NopyyeHuto YneHoB TCXK nmbo oT MMeHn u 3a cyeT vneHoB TCXK), oHo
pormkHo nnatute HOC Tonbko C CyMMbl CBOEro MOCPEOHWYECKOrO BO3HArPaXKOAEHWUsl. AHanornyHble
BbIBOObl copgepxatcsa Takke B lMucbmax MuHdumHa Poccmm ot 03.03.2006 N 03-03-04/4/45 n ®HC
Poccum ot 19.10.2005 N MM-6-03/886@.

OpHako u3noXeHHast No3muua aBnsieTcs ganeko He 6eccnopHon. NoaTBepxaeHnemM TOMy CRyXUT
bonbLuoe KONMYeCTBO cyaebHbIxX Cnopos., NPOUIPaHHbIX HanorosbIMM WHCMEKUNSMM.
HanoronnarenbliukaM HEOOHOKPATHO yaaBanock yoeauTb cyd B TOM, YTO nonyyeHHble TCXK B3HOCHI HE
OOIMKHbI BKMtoyaTbecs B HanoroByto 6ady no HOC, nockonbky TCX NpMMEHUTENBHO K CBOMM YIieHaM He
OCYLLECTBMSET HMKAKOW peanu3aumm ToBapoB (pabot, ycnyr) (cm. MNMoctaHoenenns PAC LleHTpanbHoro
okpyra ot 05.03.2007 N A08-1854/06-25, Ceepo-3anagHoro okpyra oT 29.06.2007 N A56-29818/2006,
MoBomxkckoro okpyra ot 31.05.2007 N A55-15389/06-51, Mockosckoro okpyra oT 26.06.2007 N KA-
A41/4789-07 v gpyrue).

Touka B gaHHOM criope Obina noctaeneHa Tonbko B KoHue 2007 r., korga NneHym BAC PO npuHan
MoctaHoeneHune ot 05.10.2007 N 57 "O HekoTOpbIX BOMpOCax MpPaKTUKKU PacCMOTPEHUS apOUTpPaXKHbIMU
cygamu fer, KacatoLmxcsl B3MaHusa Hanora Ha JO00aBreHHy0 CTOMMOCTb MO onepauysiM, CBSA3aHHbIM C
NPEeLOCTaBMNEHMEM XUITbIX NMOMELLEHNMA B NMOMb30BaHUE, a Takke C MX obecnevYeHnem KOMMyHanbHbIMU
ycryramm u C cogepXaHuem, 3KcnnyatauvMen M pemMoHTOM OOLero umyLiecTtBa MHOMOKBapTUPHbIX
gomoB". B n. 2 artoro [lMoctaHoBnenns BAC P® ykasan, 4To, 3akntoyasi LOroBOpbl Ha oOkasaHue
KOMMYHarbHbIX YCMyr, Ha 3KCNiyaTauuio, coAepXXaHWe W PEeMOHT XWMbIX MOMELLEHUA Un obLiero
MMyLLECTBa B MHOTOKBapTUPHBIX gomax, TCXK Bcerga 4enNCTBYET HE B CBOMX MHTEPECax, a B UHTepecax
CBOWX YrieHoB. [103TOMyY MO Taknm onepaumsm oHo He 0bsa3aHo ynnayusaTte HOC.

Takum obpas3om, MOXHO yTBepXAaTb, YTO CyMMbl, noctynawwme TCXK oT 4uneHoB TOBapuULLECTBA,
He pomkHbl obnaratbes HOC.
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JlbroTtbl no HOC
Mpobnema 19. Kogbl Ans nNbrothl

Ha npakTuke HanoroBble opraHbl YacTO HacTaMBalT HA TOM, YTO N9 NPaBOMEPHOro NPUMeEHeHNs
HekoTopbIx Nbrot no HAC opraHnsauumn HeobxoauMo UMETL cooTBeTCTBYOLWMI kog OKBO[,.

Tak, Hanpumep, 4YTOObI BOCMOMNBL30BATLCA JILFOTOW, YCTAHOBIIEHHOW B OTHOLUEHWM YChyr
CaHaTOPHO-KYPOPTHLIX, 0300POBUTENbHbLIX OpraHu3aLnii 1 opraHuM3aummn oTabixa, opraHMsauun otTabixa u
o3pgoposnenns geten (nn. 18 n. 3 ct. 149 HK), HanoronnaTenbllyKy, MO MHEHWIO HaNOroBUKOB, HAOO
uvetb kogq OKB3[ 85.11.2 "[JeATenbHOCTb CaHaATOPHO-KYPOPTHLIX YYPEXOEHWA", a y4pexgeHusam
KyNbTypbl U UCKYCCTBA B LIENsSIX UCNOSb30BaHUA NbroThl, NpegycMoTpeHHon nn. 20 n. 2 ct. 149 HK PO, -
kog 92 "[eaTenbHOCTb MO OpraHuM3aumMyM oTAbiXa W pasBrievYeHun, KynbTypbl U cnopta” (cm. MNucbmo
Y®HC Poccun no r. Mockse ot 06.02.2007 N 19-11/10261).

OpHako B HanoroBom kogekce nogobHebix TpeboBaHui HeT. [MoaTomy, korga BO3HMKAKOT CHOpb
MeXay HarnorosvMkamm M HanoronnartenbLliMkaMmy No BoNpocaM, CBA3aHHbIM ¢ Hanuuvem kogos OKB3[,
cyabl BCErga BCTalOT Ha CTOPOHY HaroronnaTenbLUMKOB.

Hanpumep, ®AC Ypanbckoro okpyra B lNoctaHoBneHun ot 23.05.2007 N ©09-3743/07-C2 ykasan,
YTO HOpMaMu  HanoroBOrO  3aKOHOOATENbCTBA HEe  MpegyCcMOTPEeHO, 4YTO  OTCyTCTBME Y
Hanoronnarenbmka kogos OKB3O[l BredeT oTka3 B NpefoCTaBeHMn emy Haroroson nbrotel no HAC.
Mo MHeHWIO cyaa, HanoroBoe 3aKOHOA4ATENbCTBO HE CBA3bIBAET NPaBO Ha npuMeHeHne nerotsbl no HOC ¢
npuceoeHnem opraHusauum kogos OKBO[L. AHanornyHble BbiBoAbl copgepxaT [loctaHoBneHuss GAC
Ypanbckoro okpyra ot 17.01.2007 N $®09-11847/06-C2, 3anagHo-Cubunpckoro okpyra ot 23.08.2006 N
$04-4302/2006(24413-A27-34), Tlosormkckoro okpyra oT 03.02.2006 N A72-6532/05-4/4234/423,
Mockosckoro okpyra ot 06.03.2006 N KA-A40/1184-06 v gpyrve.

Mpobnema 20. Hannuune nuueH3nm

B HanoroBom kogekce ycTtaHoBrneHo TpeboBaHuMe 06 00A3aTenbHOM HanMyuyM NUUEH3UW OIS
npaBomMepHoro npumeHeHus norot no HAC. OHo 3akpenneHo B n. 6 cT. 149 HK PO.

Hanuuve nuueHsun dBnsercs HeobXoguMMbIM  YCNOBMEM A MPaBOMEPHOro MCMNOSb30BaHUA
nerotel no HAOC, HO TONMBbKO B OTHOLIEHMM TexX BUOOB AESTENbHOCTW, JIMLEH3UPOBAHME KOTOPbIX
npenycMoTpeHo 3akoHoM. Ecnv ocyulecTtensiemas HanoronnatenbluKoOM AeATENbHOCTb HEe MOAMNEXuT
06a3aTeNnbHOMY NULLEH3NPOBAHUIO, TO OTCYTCTBUE JIMLEH3UN HE MPENSITCTBYET MCMOSb30BAHUIO JIbrOThI
(cm. Muebmo MuHdmHa Poccun ot 01.12.2005 N 03-04-11/321).

OpHako 3a4acTyl0 HanoroBUKM HEBEPHO TPaKTylT nonoxeHuss PegepanbHOro 3akoHa oOT
08.08.2001 N 128-®3 "O nuuUeH3NPOBaHUN OTAENbHbIX BWMOOB AesTenbHocTU" un  TpebywT oT
HanoronnaTenbLLMKOB MULEH3NN B TEX CUTyaLUsX, KOrga Mo 3aKOHY JIMLEH3USA Ha OCYLLECTBIIEHME TOro
WK MHOTO BuAa AeATenbHOCTU He TpebyeTcs.

Yawle Bcero ato MpoMcxoguT C TeMW, KTO OKasbiBaeT YCryrM MO MPOBEOEHUI0 3aHATUA C
HEeCOBEpPLUEHHONETHUMM OEeTbMU B KpyXKax W cekumsax. lMockonbky o6si3aTenbHOro NUueH3npoBaHWs
OaHHOW [eATENbHOCTM 3aKOHOM HEe MpedyCMOTpeHO, MOA4OOHbIE CMOopbl HANMOrOBWMKM NpouvrpbiBaloT. B
KadecTBe npvmMepa MoxHo npmeecTu NoctaHoBneHne PAC Ypanbckoro okpyra ot 17.01.2007 N ®09-
11847/06-C2. B Hem cyn ykasan, 4YTO AEATENbHOCTb MO OKAa3aHUK YCryr MO MNPOBEAEHMIO C
HeCOBEPLUEHHONETHUMM OEeTbMU CMOPTUBHO-0340POBUTENBHBIX 3aHATUA B KPYXKax WM CEKUMAX He
HasBaHa B uucrne BUOOB AEATENbHOCTU, MOANEXalmX NMUEH3poBaHuio. MoaTomy HanoronnaTenbLyk
npaBoMepHo He obnaran HOC gaHHble ycnymm.

B Opyrom pgeme TOT Xe cy4 ykasan, 4YTO YCNyrM MO COAEpPXaHW AeTed B AOLUKOSIbHbIX
yypexgeHusix He SABMsOTCA  obpasoBaTenbHbIMM, MO3TOMY  NMUEH3MPOBaHWIO He nognexar.
CnepoBatenbHO, B JaHHOM criydyae ocBoboxgeHne ot HOC He 3aBuCUT OT Hanuuus nULEH3WK
(MocTtaHoBneHne ®AC Ypanbckoro okpyra oT 22.10.2007 N ©09-8560/07-C2). AHanoruyHble BbIBOAbI
cogepxat Tawke [loctaHoBneHus @GAC T[losomkckoro okpyra ot 24.01.2007 N A72-4815/2006,
LlenTpanbHoro okpyra ot 14.06.2006 N A35-173/05-C2, CeBepo-3anagHoro okpyra oT 19.02.2007 N
A05-5742/2006-20, 3anagHo-Cubupckoro okpyra ot 23.04.2007 N ®04-2376/2007(33537-A75-25) n
apyrve.

Ecnn xe OeAaTenbHOCTb NOAMNEXWT NULEH3MPOBAHNIO, TO OTCYTCTBME NULEH3NM aBTOMaTU4ECKU
nuwaeT HanoronnartenbliMka npaBa Ha nbroty. Ob6paTHoe He yaacTca [okasaTb Jaxe B cyde (cwm.
MocTtaHoBnenns ®AC Bonro-Bartckoro okpyra ot 13.03.2006 N A29-4527/2005a, YpanbCcKkoro okpyra ot
07.12.2006 N ©09-10910/06-C2 n ot 14.12.2004 N ®©09-5288/04-AK).

Mpobnema 21. "Ckopasi nomoLp"
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CornacHo nn. 1 n. 2 c1. 149 HK P® He nognexuTt HanoroobnoXeHWIO peanv3aums BaXXHeNLWen n
XN3HEHHO HEOOXOAMMON MEOULMHCKOW TEXHMKW. [py NPUMEHEHUN AaHHOW NbroTbl BO3HMK CMOP O TOM,
MOXHO 11 NPUMEHATL AAHHYIO NbroTy NpY NPOAaxe aBToMoburnen "ckopon nomMoLLn”.

®HC Poccum cuuTaeT, 4TO Henb3sl, TaK Kak Takne aBTOMOOUNM He Bkto4YeHbl B [lepeveHb
BaXKHEWLLEN U KN3HEHHO HEODXOAMMOW MEANLIMHCKOM TEXHUKK, peann3auus KoTopon Ha Tepputopun PO
He nognexut obnoxenunto HOC, yTBepxaeHHbIM MocTaHoBneHnem lMpasutensctea PP ot 17.01.2002 N
19 (Mucema PHC Poccum ot 25.04.2007 N WUT-6-03/349@, YPHC Poccun no r. Mockse ot 08.07.2005 N
19-11/48901).

Y cygen no aTomy BOMPOCY HET eAMHOro MHeHusi. Ecnin apbuTtpbl YpanbCKkoro okpyra nofiHOCTbHO
NOAAEPKMBAIOT HANOroBUMKOB B 3TOM Bomnpoce (cMm. [loctaHoBneHne PAC YpanbCKOro okpyra oT
12.11.2004 N ©®09-4825/04-AK), T0 cyobn PAC [OBOMKCKOro OKpyra cuYutarT mHadve. [Baxabl aTa
KacCauMOHHas WHCTaHUMA BbIHOCMNA pPeLUeHNsi, B MONb3y HanoronnaTtenbLliMKoB, Mpu3HaBasi, u4To
aBTOMOOUNM "CKOpOW MoMOLLN" SBNSATCA >XM3HEHHO HeobXOAMMOW MEAMLMHCKOM TEXHUKOW U KX
peanu3aums He MnognexuT HanoroobnoxeHuto (cm. MNMoctaHoBneHus ot 06.04.2006 N A72-14173/05-
6/782 v o1 22.06.2006 N A72-651/06-16/38).

Mpobnema 22. MNMpeanpuHUmaTenb U CToroBas

Ot HOC ocBoboxpatoTca onepaumm no peanusaumym NpPOAYKTOB MUTaAHUS, HEMNOCPELACTBEHHO
NpOu3BEAEHHbIX CTYAEHYECKUMU WU LUKOMbHBbIMU CTOMOBbLIMW, CTOMOBBLIMWU ApPYrMX Y4eOHbIX 3aBefeHWHN,
MEOVLUMHCKUX OpraHu3auui, OEeTCKMX [OOLUKOMbHBIX YYPEXOEHUA W peanu3yembliX UMW B YKa3aHHbIX
yupexgeHusax (nn. 5 n. 2 ct. 149 HK P®).

B oTHOLWeEHUN CcTONOBbIX Y4EOHBLIX 3aBeOeHUA U MEOULMHCKMX OpraHu3auui Nbrota NpuMeHseTcs
TONbKO B Cry4ae MOMHOMO WM YacTUYHOTO (PMHAHCMPOBAHWUST 3TUX y4ypexaeHun us Oromxeta nubo
cpenctB  oHaa o6a3artenbHOro  MeaMUMHCKOrO CTpaxoBaHwus. [nsi  OOLWKOMbHBIX — YYpeXaeHun
paccmaTpvBaeMas Nibrota AenNCcTBYET BHE 3aBMCMMOCTU OT MCTOYHUKA PMHAHCUPOBAHMS.

HanoroBble opraHbl Ha MeCTax HacTanBalT Ha TOM, YTO yKa3aHHas NbrotTa He pacrnpocTpaHsieTcs
Ha WHOMBUOYanbHbIX MNpegnpuHumarenen (cm., Hanpumep, Nucemo YMHC Poccum no r. Mockse ot
21.06.2004 N 24-14/4/41004). OpHako, Kak nokasbiBaeT cydebHas MpakTuka, JaHHas Todka 3peHust
ABNAETCA OWNBOYHON.

Cyabl B CBOMIX peLIEeHUsX HEOQHOKpaTHO oTMeyanu, 4yto nn. 5 n. 2 ct. 149 HK P® He orpaHuymBaeT
npaBo Ha npumeHeHne nbrotbl no HOC B 3aBMCMMOCTM OT cTaTyca Nnuua, OKasblBaKLLEro YCIyru
nuTaHns. MNMoatomy aTa nbrota (Mpu cobnogeHnn Bcex yctaHoBreHHblx HK P® orpaHuuyennin) gomkHa
pacnpocTpaHATbCA Kak Ha oOpraHmMsauum, Tak WU Ha WHAOMBMAYyanbHbIX MpegnpuHumaTenen (cm.
MocTtaHoenenns ®AC BoctouHo-Cubumpckoro okpyra ot 17.08.2006 N A19-10052/06-9-902-4229/06-C1,
Bonro-Barckoro okpyra ot 18.10.2006 N A17-1417/5-2006, MockoBckoro okpyra ot 02.06.2004 N KA-
A41/4239-04 v gpyrue).

EovHcTBeHHOe cynebHoe pelueHue, BbIHECEHHOE B MONb3y HAnoroBoro opraHa, YAanoch
0obHapyxuTb B npaktuke CeBepo-3anagHoro okpyra (cm. [NoctaHoBneHme ot 15.06.2004 N A21-
11203/03-C1).

Mpobnema 23. PutyaneHble ycnyrm: OKYH nn OKB3[

CornacHo nn. 8 n. 2 ct. 149 HK P® ot HOC ocBoboxgaeTca peanunsauusi puTyanbHbIX YCIyr,
paboT (ycnyr) no M3roToBMNEHMIO HagrpoOHbIX NaMATHUKOB M OCOOPMIIEHUIO MOTUIT, @ TakKe peanv3auus
MOXOPOHHBIX NPUHAANEXHOCTEN (MO NepeYHio, yTeepxgaemomy Npasutenscteom PP).

K coxaneHuto, BBeAs [LaHHyl NbroTy, 3akOHOAATENb HE Onpedenun, KakMe WMMEHHO YCIyru
cnegyet OTHOCUTb K puTyanbHbiM Ana uenen HOC. HanmoroBble opraHbl CYMTAOT, YTO 3aKPbIThINA
nepeveHb ocBoboxgaemblix oT HOC puTyanbHbIX ycnyr npueBedeH B pasgene "PutyanbHele yenyrmn" (kog
019500) O6uwepoccunckoro  knaccudukatopa ycnyr HaceneHnmo  (OKYH),  yTBepxgeHHoOro
MocTtaHoBneHnem NocctangapTta Poccum ot 28.06.1993 N 163 (cm. MNMucbmo MHC Poccun ot 13.05.2004
N 03-1-08/1191/15@).

B T0 e BpeMs HanoronnaTtenbLLMK/, 3aHSTbIE B pUTyanbHOM Bu3Hece, 3a4acTyto He cornallarTes
C Takum MNoaxo4oM, MbiTasiCb NPUMEHATb Ans 3Tux uenen Ob6wepoccuiickun knaccudukatop BUOOB
akoHomumyeckon pesatenbHocTM (OKB3M), ytBepxaeHHb [MoctaHoBnenvem [ockomcTtata Poccum ot
06.11.2001 N 454-cT. Ux xenaHne BNonHe NoHATHO, nockonbky OKB3[, B otnuune ot OKYH, cogepxuT,
Mo CyTW, OTKPbITbIN NepeYeHb NOJOOHbIX YCITyT.

MoHaTue "opraHusaumsa noxopoH" aaHo B MpunoxerHun N 1 kK HCTpYKUMKU NO 3anofHEHNIO hOPMBbI
denepanbHOro rocygapCTBEHHOro cratuctndeckoro Habnwogenms N [1-1 (OKB3O[H) "Ceegenus o
nNpon3BoACTBE W OTrPy3Ke TOBApPOB W YCNyr No BuOaM SKOHOMWYECKOW OeATenbHOCTU", yTBepXOeHHOW
MocTtaHoBneHnem Nockomctata Poccum ot 24.01.2003 N 30 (B pea. ot 12.03.2004), B cOOTBETCTBUM C
kotopbiM kog 93.03 "OpraHu3aumsi NOXOPOH W MNPELOCTABMEHUE CBA3AHHLIX C  HUMM  ycnyr"
NpUCBamMBaETCs yCryram no 3aXOPOHEHMIO M KpeMauuun TPYMoB f04EN U XKMBOTHBIX M CBA3AHHOW C 9TUM
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OEeATEeNbHOCTU: MNOArOTOBKA K  3aXOPOHEHWK WK KpeMauun, OGanb3aMuMpoBaHWE W yCnyru,
npenocTaBnsiemMble NMOXOPOHHbIM GHOPO, Apyrve ycryrM No MOArOTOBKE K 3aXOPOHEHUIO UAWN KpemaLuumu
YCOMLUKX.

Ha cerogHawHWN OeHb B cydeOHOM MpaKTUKE €eCTb peLleHus, BbIHECEHHbIE KaK B MOMb3y
HanoroBMKOB, HacTamBatLwmx Ha npumeHeHnn OKYH, Tak n B Nonb3y HanoronnaTesbLMKOB, XenaroLmx
pykoBoacTeoBaTbess OKB3M,.

Tak, Hanpumep, oOfHa opraHu3auud, okasbiBalollas YCnyrm Mo XpaHeHu Ten yconwux Ao
norpebeHus, He Hauncnana HOC Ha cToMMOCTb Takux ycrnyr. HanoroBbei opraH nocuyuTan, yto fbrota
3TON OpraHmM3auun He noroXeHa, Tak Kak Takue ycnyrm B OKYH He noumeHoBaHbl. BeiHOCS pelueHne B
nonb3y opraHusaummn, PAC CeBepo-3anagHoro okpyra B CBOEM peLLeHuM ykasan: "...00Bo4 UHCMEKUUM O
HEBO3MOXHOCTW WCMOMb30BaHUS 3asiBUTENEM JNbroTbl MO pUTyanbHbIM yCryram B CBA3W C TEM, 4YTO
oKasbiBaembiM 006LiecTBOM ycryram He npucsBoeH kog OKYH, nognexuT OTKIOHEHMIO, MOCKOMbKY
HarnoroBoe 3aKOHOAATENbCTBO HEe CBA3bIBAeT pakT Hanunumust unu otcytetema koga OKYH c¢ npaBom Ha
ncnonb3oBaHue NbroTbl". AHaNornyHble BbiBoAbl coaepxaT NoctaHoeneHus PAC 3anagHo-Cubupckoro
okpyra ot 12.03.2007 N ®04-1129/2007(32147-A45-14), MockoBckoro okpyra ot 24.11.2005 N KA-
A40/11712-05 v gpyruve.

A BoT ®AC BocTtouHo-Cunbupckoro okpyra B NoctaHoBneHun ot 17.10.2005 N A19-27892/04-5-
$02-4579/05-C1 ykasan, 4To OpraHu3auMs He MOXeT Bocnonb3oBaTbcsa nbroton no HOC, Tak kak Bug
yCInyr, okasblBaembIx eto (nogbop 1 gocTaBka TpynoB B MOPr), HE MOUMEHOBaH B pasgene "PuTtyanbHble
ycnyrm" OKYH. MNoxoxee pewenune npuHan n ®AC Mosomxkckoro okpyra (MoctaHoBnexve ot 24.01.2007
N A72-4815/2006).

Mpobnema 24. MNonb3oBaHWe XUIbiM NOMELLEHNEM

B cootBetctBum ¢ nn. 10 n. 2 ct. 149 HK P® ot HOC ocBoboxgaetcsa peanusauus ycrnyr no
NnpeaocTaBieHNtO B NOMb30BaHNE XXWUIbIX MOMELLEHUI B XUNULLHOM ooHAEe BCceX OPM COOCTBEHHOCTH.

MpepctaButenn HanoroBbix opraHoB (cMm. lncemo MHC Poccun ot 13.05.2004 N 03-1-
08/1191/15@) n MuHdpwmH Poccun (cm. TMncemo ot 10.06.2004 N 03-03-09/17) HacTanBaloT Ha TOM, YTO
nof AevicTBME NbroThl NoAnagaeT TOMbKO MraTta 3a HaeM XXUIoro NoMeLeHns. A ycnyru no ynpasneHuio
MHOrFOKBapTMPHBLIM AOMOM, COAEPXaHU M PEMOHTY OOLLero umyllectBa B MHOrOKBapTUPHOM [OME
obnaratotcs HOC B obweyctaHoBneHHom nopsgke (Mucbmo MHC Poccum ot 16.02.2004 N 03-1-
08/435/17).

B koHue 2007 r. MNneHym BAC P® npuHsan lMoctaHoBnenue ot 05.10.2007 N 57 "O HekoTOpbIX
BOMPOCax MPaKTUKM PacCMOTPEHUsi apOUTPaXHbIMU CydaMu en, KacalowuMxcsi B3MMaHWsi Hamora Ha
0006aBnNeHHyl0 CTOMMOCTb MO oOnepauusiM, CBA3aHHbIM C MNPegOCTaBMEHUEM JKUMbIX MOMELLEHVA B
nonb3oBaHWe, a TakKke C KX obecneyeHVeM KOMMYHAnbHbIMW YCyramu W C COLEPXKaHMEM,
aKcnnyataumenin U pemMoHTOM OOLEero MMyLLecTBa MHOTOKBAapTMPHBIX [4OMOB", KOTOpPbIM MOATBEPAUN
000CHOBaHHOCTL BbiBOAOB MuHpMHa Poccun n HanoroBbiX OpraHoB.

B MNMocTtaHoenennn MNMnenyma BAC PO ckasaHo criegyiollee.

Cratbs 154 YKK PO pasrpaHuymBaeT:

- NnaTy 3a Nosfib30BaHWe XuUnbiM NoMeLeHnemM (NnaTy 3a Haem);

- nnaTty 3a cogep)XXaHue U PeMOHT XXMUIOro NOMELLEHWs], BKIYaroLWwyo B cebs nnaty 3a ycnyru m
paboTbl MO YMpPaBMEHUO MHOTOKBAPTUPHBIM [OOMOM, COAEPKAHWMIO U TEKyllemMy PeMOHTy ofLiero
MUMyLLIECTBA B MHOTOKBapTUPHOM JOME;

- NnaTy 3a KOMMyHarbHbIE YCITyTL.

HOC, B cootBetctBMM ¢ nin. 10 n. 2 c1. 149 HK P®, He HauncnseTca Ha Takon BUA, nnaTexa Kak
nnara 3a nosfib30BaHMe XWUIbiM MOMELLEeHMEM (NfaTa 3a HaeM, nrarta 3a Xurnoe NoMeLLEHME), MOCKONbKY
WMEHHO 3Ta CymMMa NpeAcTaBnseT cobor onnaty YCnyr, HasBaHHbIX B yKa3aHHOM MoAnyHKTe. Takum
obpasom, K ycnyram no npegocTaBieHMO B NOMNb30BAHNE XKUIbIX MOMELLIEHUA OTHOCUTCA NULLIL NfaTa 3a
HaeMm. OcTanbHble ycryrm gomkHbel obnaratecs HOC B 0OLeycTaHOBNEHHOM MOPSKE.

AHanornyHele BbIBOAbl cogepxaTt [loctaHoBnenusa [Mpesangnyma BAC PO ot 13.03.2007 N
9593/06, ot 13.03.2007 N 9591/06, ®AC BocTtouHo-Cubupckoro okpyra ot 09.10.2007 N A33-6774/06-
D02-6612/07, Mockosckoro okpyra ot 23.08.2007 N KA-A40/8361-07 v gpyruve.

Mpobnema 25. Nnarta 3a o6LEXNTUS

Cnopbl Ha MpakTMke Bbl3blBAET BOMPOC O MPaBOMEPHOCTM MPUMEHEHUS HanoronnaTenblkamm
nbrotel, yctaHoBneHHon nn. 10 n. 2 cr. 149 HK P®, npu HanoroobnoxeHun onepawuumn, CBA3aHHbIX C
npegocTaBNeHNEM B MOJTb30BaHNE XUIbA B OOLLEXUTUSIX.

HanoroBble opraHbl CHATAOT, YTO yKa3aHHadA nbrota Ha ycnyrvm no NpegoCTaBneHMIo NOMELLEHNI B
0oOLWEXNTUSAX He pacnpoCTpaHsieTCsl, Tak Kak Npu NpegoCcTaBNeHUn KOMHAT B OOLEXUTUN CTOPOHbI He
3aKrYalT 4OroBop HaviMa Xunoro nomewlennst (cMm. NMucema MuHdmHa Poceun ot 19.12.2005 N 03-04-
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15/116, ot 16.03.2005 N 03-04-09/04, ®HC Poccun ot 25.01.2006 N MM-6-03/62@, YPHC Poccum no r.
Mockse ot 24.05.2007 N 19-11/048190).

OpHako cygebHasi npakTuka onpoBepraeT BblIBOAbl HANOroBUKOB. B CBOMX MHOrOYMCREHHBIX
peLueHnax apouTpakHble Cyabl OTMEYatoT, YTO XUMULLHBIA hoHA BKMNtoYaeT B cebsi xunble NoOMeLLeHUs B
obwexuntnax. CnegosaTenbHO, YCIyru No NpeaoCcTaBeHN0 MOMELLEHUI B 0BLLeXUTUAX nognagaroT nosa
neroty, npeaycmotpeHHyto nn. 10 n. 2 cr. 149 HK P® (cm. Onpepenexns BAC PO ot 14.11.2007 N
15032/07, ot 07.11.2007 N 13626/05, MNMocTtaHoBneHns ®AC Bonro-Bsarckoro okpyra ot 06.11.2007 N
A29-439/2007, BocTtouyHO-Cubupckoro okpyra ot 27.03.2007 N  A74-3441/06-902-1492/07,
HanbHeBocTouHoro okpyra ot 29.08.2007 N ®03-A51/07-2/2960 vn gpyrue).

Mpobnema 26. YypexaeHusi KynbTypbl U UICKYCCTBa

CornacHo nn. 20 n. 2 ct. 149 HK P® ot HOC ocBoboxgatTca ycnyrm B cdepe KynbTypbl U
NCKYCCTBa, OKa3blBaeMble y4pPEXOEHNSIMM KyNbTYpbl M UCKYCCTBA.

HK P® paet onpegeneHne MOHATMA "yupexaeHust KynbTypbl U UCKycCTBa" B LeNnsix obrnoxeHus
HOC. K HAM oTHOCSATCS TeaTphbl, KMHOTeaTpbl, KOHLEPTHbLIE OpraHn3aunn U KONNeKTUBbI, TeaTpanbHble U
KOHLEPTHbIE KaccChbl, LUMPKN, OMONMOTEKN, My3en, BbICTaBKM, JOMA U OBOPLUbI KynbTypbl, KNybbl, goMa (B
YaCTHOCTU, KWHO, nuMTepaTopa, KOMMo3uTopa), MraHeTapuu, napku KynbTypbl U OTAbIXa, NEKTOpUMU U
HapoOHble YHMBEPCUTETbI, 3KCKYPCUOHHbIE OLOpPO (32 MWCKIHOYEHUEM TYPUCTUYECKMX IKCKYPCMOHHBIX
6topo), 3anoBefHUKM, DOTaHMYecKMe cafbl M 300MapKW, HaLMOHamnbHbIE Mapkui, NPUPOAOHbLIE MapKh U
nangwadTHbIE NapKu.

HanoroBble opraHbl CYMTaKOT, YTO €CMY OpPraHM3auusl He SIBNSIETCA Y4YpexaeHuem KynbTypbl U
MCKyCCTBA, TO OHa He MOXET BOCMOMb30BATbCA JIbIOTHbIM  PEXMMOM  HANOrooGroXeHus,
npegycmoTpeHHeiM nn. 20 n. 2 cr. 149 HK P® (Mucbmo MHC Poccum ot 13.05.2004 N 03-1-
08/1191/15@). Takas TOYka 3peHMst HaxoaWuT CBOE MoaTBepXaeHue B cyaebHon npaktuke. Hanpumep,
DAC 3anagHo-Cubupckoro okpyra B lMoctaHoBneHun ot 26.06.2007 N $04-7139/2006(35626-A67-6)
yKasarn, 4To AN NPpUMEHEHUsa OaHHOW NbroThl HaNoronnaTenbLMK OMKEH MMETb CTaTyc "yypexaeHue
KynbTypbl M uckyccTBa". AHanorumyHble BbiBOAblI cogepxaTcs B [MoctaHoBneHuax PAC [NoBosmkckoro
okpyra ot 27.04.2006 N A12-13867/05-C60, Ceepo-3anagHoro okpyra ot 12.12.2005 N A13-
2323/2005-26 v gpyrux.

Ho cyuwiectByeT n gpyrasi Todka 3peHUs, COrMacHO KOTOPOW MPUMEHSITb yKa3aHHY NbroTy MoryT
nobble opraHusauun, Begylme OesTenbHOCTb B cdhepe KynbTypbl M uckycctBa. [puyem cynebHown
npakTyKe U3BECTHbI Clydau, Koraa HarnoronnartenbLmKy yaanock yoegnTe B 3ToM cyaebHble MHCTaHLMK.

Hanpumep, PAC Ypanbckoro okpyra B [NoctaHoBneHusix ot 05.12.2007 N ®09-10082/07-C2 n ot
29.11.2007 N $09-9836/07-C2 yka3an, 4to u3 cmbicria nn. 20 n. 2 c1. 149 HK P® cnepyer, yto ot HAC
0CBOOOXOAKTCA HE HanoronnaTtenbLUMKK, a onepauun no peanusauun AaHHOro Buga ycriyr. Ha atom
OCHOBaHWM OH MpU3Han 3aKOHHbIM MPUMEHEHNE paccMaTpMBaeMOW INbroTbl OTAENOM  KyrbTypbl
agMVHUCTpauun panoHa. B gpyrom gene 3ToT Xe cyg npuaHan "...3aKOHHbIMM U ODOCHOBaHHbLIMWU
BbIBOAb! HWKECTOSILLUX CyOOB O BO3MOXHOCTM MPUMEHEHMSI HA3BAHHOW NbroThl HANOronnaTesbLKOM,
OKasblBalLWMM yCcnyrm B cdepe 3penimLiHO-pa3BrekaTeribHbiX  MEpPonpuUATMA 1M OpraHusaumm
aTTPaKUMOHOB, HE3aBMCMMO OT €ro OpraHm3auMOHHO-NPaBoBOM OPMbl U TEPPUTOPUM AEATENbHOCTN"
(cm. TMocTtaHoBnenne PAC Ypanbckoro okpyra ot 27.02.2007 N ®09-879/07-C2). Ho HyXHO MMeTb B
BMAY, YTO YpanbCKU OKPYr - €AUHCTBEHHbIW, TOe Cyf KaCCaUMOHHOM WUHCTaHUUM MpUHMMaeT NOgoOHbIe
pewenus. B npaktuke PAC gpyrmx permoHoB aHanorMyHbIX CyaeOHbIX peLleHNA BCTPETUTE HE yaanoch.

Mpobnema 27. YekoBasi KHUXKKa

B cootBetctBuM ¢ nn. 3 n. 3 cT. 149 HK P® He obGnaratotca HOC onepaumm no ocyLLecTBAEHUO
OaHkamn GaHKOBCKMX oOrepauui, 3a WUCKIIYEHWEM onepaumi no uHkaccauuu. [log agencrteue aTom
NbroTbl NognagarT BCe onepauum, oTHeCeHHble K GaHkoBckum 3akoHom oT 02.12.1990 N 395-1 "O
HaHkax 1 6aHKoOBCKOM OeAaTenbHoCcTL".

BosHukaet Bonpoc: obnaraetca nv HOC cymma, ynnaumBaemasi KIMIMEHTOM 3a Bbigayy YEKOBOW
KHWXKKKM, 1 NriaTta 3a ee opopMIieHne?

C tem, 4yTo Nnarta 3a ohopMIeHNE YEKOBOM KHKKM He aormkHa obnaratecs HOC, HanoroBuku He
CMOpAT, NPU3HaBas, YTo ycnyra no opOPMITEHUIO KHUXKKN OTHOCUTCH K umcry 6aHKOBCKMX onepaumi. A
BOT nnaTy, B3uMaemyw 6aHKOM C KIMEHTa 3a Bblgady KHWKKW, npuabiBaoT obnarate HOC B
o6LLeyCcTaHOBNEHHOM NOpsiAKe, MOCKOIbKY BblAaya KIMEHTAM YEKOBbIX KHIDKEK, MO X MHEHUIO, ABNSETCA
peanusaumen matepuanbHbix LeHHocTen (Muebmo MHC Poccum ot 23.04.2004 N 03-2-06/1/1055/22).

Mpn atom cypebHass npakTMka MONHOCTBIO OMpoOBepraeT no3vuMio  HamoroBukoB. Bce
denepanbHble apbuTpaxHble Cyabl, KOTOPbIM NPUXOAUIIOCH paccMaTpuBaTth crnopbl 06 obnoxexHun HOC
CTOMMOCTW YEKOBBIX KHWKEK, B OOWH FOSIOC 3asiBNAIOT, YTO Bblgava YEKOBOW KHWXKN OCYLLECTBNSETCS B
pamkax gorosopa 6aHKOBCKOro cdeTta, Mo3ToOMy MraTta 3a ee Bbigady He foimkHa obnarateeda HOC (cm.
MoctaHoBneHnna PAC [anbHeBocTovHOro okpyra ot 17.05.2007 N ®03-A51/07-2/1002, NMoBOMKCKOro
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okpyra ot 24.07.2007 N A55-18974/06, CeBepo-3anagHoro okpyra oT 21.04.2006 N A56-24327/2005,
LleHTpanbHoro okpyra ot 01.02.2001 N A09-5181/2000-17).

Mpobnema 28. "BectepH KOHMOH"

K uncny ©OaHkOBCKMX onepauun, Kotopble He obnaratotca HOC, oTHocsTca onepauun Mo
OCYLLECTBMNEHMNIO MEPEBOAOB [EHEXHbLIX CPEACTB MO MOPYYEHUO U3MYECKUX Nl 6e3 OTKpbITUA
GaHKOBCKMX CYETOB (3a MCKNOYeHeM noyToBbIX nepesonos) (nn. 3 n. 3 cT. 149 HK PO, cT. 5 3akoHa oT
02.12.1990 N 395-1 "O 6aHkax 1 6aHKOBCKOWN AesATenbHOCTH").

MHorve GaHKM OCYLLECTBMAIOT [AEHEXHble MepeBodbl rpaxaaH, "MOAKMIIYasach” K  YyXUM
nnaTexHbiM cUcTeMaMm, TakuMm, Hanpumep, kak "BectepH HOHMOH". 3a Kaxgbli MepeBog Yepes Takyto
NNaTexHyr cuctemy OaHK MoryyYaeT ONpefereHHy KOMUCCUIo. M ¢ 3TOM KOMUCCUM OH, MO MHEHWHO
HanoroBukoB, pormkeH ynnatute HOC. B lMucbme ®HC Poccum ot 06.06.2005 N 03-1-03/947/7, B
YaCTHOCTU, CKa3aHo, YTO DaHK Npu OCyLLECTBIEHUN OnepaLmin No BbiMnaTtam u OTNPaBneHNsaM AEHEXHbIX
nepeBofoOB MO MexayHapogHon cucteme "BectepH HOHMOH" BbICTyNmaeT B KayecTBe areHTa 3TOM
cucTembl. [O3TOMY areHTCKOe BO3HarpaxaeHue, noriy4aemoe 6aHKOM Npuy OCYLLLECTBIEHMM onepauni No
BbiNnataM U OTMpPaBfEeHUsAM AEHEXHbIX MepeBodoB MO MexayHapogHon cucteme "BectepH HOHMOH",
nognexut oonoxeHmo HAC Ha ocHoBaHuu n. 7 cT. 149 HK P®.

MHeHus1 cyqoB No aTOMy BOMPOCY pas3aenununce.

®AC BocTo4HO-CnbMpCKOro okpyra cyutaeT, YTo cymma, nonydaemasa 0aHKOM 3a nNepeBof, OEHer,
aomkHa obnaratecs HOC, Tak kak oHa BbiNnavmMBaeTcs O0aHKy 3a CYET CPEACTB KPEeAUTHOW opraHn3auum
("BecTtepH FOHMOH"), a He 3a cYeT CPEeACTB KIMEHTa - PU3NYECKOTO NnLA, OCYLLECTBIIAIOLLENO OEHEXHbIV
nepeeson M BHoOcsALWero nnaTty 3a nepesog (cMm. lNMoctaHoBneHue ot 02.10.2007 N A10-3206/06-902-
6929/07). Takas e no3muusa otpaxeHa u B NoctaHoBneHun PAC lNMoBorkckoro okpyra ot 22.11.2006 N
A12-5950/06-C33.

OpgHako nosgHee, yxe B 2007 r., nosvuma DAC TloBosmkckoro okpyra uameHunacb. B
MocTtaHoBneHnax ot 21.06.2007 N A55-18225/2006-32 n ot 26.06.2007 N A12-19368/2006 oH yxe
OTMeYaeT, 4YTO onepauuMm MO MEepeBoAy AEHEXHbIX CpeacTB yepe3 cuctemy "BectepH HOHMOH"
nognagatoT Mof Nbroty, npeaycMoTpeHHyto nn. 3 n. 3 cT. 149 HK PO. Tak xe cuutaet n PAC 3anagHo-
Cwnbwupckoro okpyra (MoctaHoBneHue ot 05.02.2007 N ©04-9578/2006(30837-A45-14)).

Hago ckasaTb, 4TO Ha 0OOMnvMe MPOTMBOMOSIOXHBIX PELIEHUA MO AaHHOMY BOMpoOCcy obpartun
BHUMaHue Bbiclwumin Apbutpaxhein Cyg B OnpegeneHun ot 18.10.2007 N 3556/07. AHanua3 gaHHOro
OnpeneneHnst no3BonsieT caenatb BbiBoAd, 4T0o BAC PO cumtaeT BO3MOXHLIM MNPUMEHEHME
paccmaTpMBaeMOWN NbroTbl K OnepauusM no NepeBoy AEHEXHbIX CpeacTB yepes3 cuctemy "BecTepH
FKOHMOH".

Mpobnema 29. OTxoQbl AparoueHHbIX MeTanoB

CornacHo nn. 9 n. 3 c1. 149 HK P® onepauun no peanu3aumu pyabl, KOHLUEHTPATOB U APYrMX
NMPOMBILLSIEHHBIX MPOAYKTOB, COAEPXaluX OparoueHHble MeTansbl, floMa M OTXOAOB AparoueHHbIX
MeTanmnoB A5s NPOM3BOACTBa AparoLeHHbIX MeTannoB 1 adpduHaxa ocsoboxaatotcst oT HOC.

Mpn aTtoMm MuHdUH Poccumn cuntaeT, YTo Takme onepaumm ocsoboxgatoTtcs ot HOC Tonbko B TOM
crnyyae, €cnv ykasaHHble MNpoayKTbl MpuobpeTarTcss NULUOM, HEMOCPEACTBEHHO OCYLLECTBASIOLINM
npomn3BoacTeo u (unn) acdodmHax gparoueHHbix MeTannos (Mucemo ot 27.06.2007 N 03-07-11/200).

Ho, kak nokasbiBaeT cygebHas npakTuka, ata no3vuusa asngetca owmbodHon. Cyabl B CBOUX
pELLEeHNAX HEOQHOKPATHO YyKasbiBanu, YTO AONA NMPUMMEHEHMS NbroTbl MpU Mpodaxe JioMa M OTXO40B
AparMeTansioB CcTaTyC opraHu3auuu-nokynarens 3HadeHuss He wumeeT ([MoctaHoBneHums OAC
Mockosckoro okpyra ot 07.11.2007 N KA-A40/10881-07-I1, Bonro-Batckoro okpyra ot 23.06.2006 N A82-
10294/2005-14, Ypanbckoro okpyra ot 06.09.2006 N #09-7836/06-C2, ot 08.09.2005 N $09-959/05-C2
(Onpepenenvem BAC P® ot 28.12.2005 N 15858/07 oTkaszaHO B nmepepaye gena Ans nepecmotpa B
nopsgke Hagsopa), ot 03.06.2004 N $09-2191/04-AK (Onpegenennem BAC P® ot 30.07.2004 N
9249/04 oTkasaHO B nepegade gena ansd nepecmortpa B Nopsigke Hag3opa) u gpyrve).

Takum obpasom, HanoronnaTenbLUMK BNpase npumeHnTb neroty no HOC gaxe B Tom crniyyae, ecnu
OH NpogacT Nom (0Txoabl) He addPrHaKHOMY NPEeaNpPUATUIO, @ CTOPOHHEN opraHu3aumun. naBHoe, YToObI
3TOT TOBap NpeAHa3Havancs s nocrneaywen nepegaym nokynarenem Ha adumHaxHoe npegnpusitme
ANa nepepaboTkM M U3BMEYEHUs OparoLueHHbIX MeTannoB. YTobbl AokasaTe 3TO, HaNoronnaTernbLmKy,
Ha Haw B3rMs4, AOCTATOYMHO BKMOYUTbL B AOrOBOP KYMnM-Mpodaxu C MOKynaTenem COOTBETCTBYHLLEE
yCrioBue.

Mpobnema 30. CaHaTOpHbIE NYTEBKU

CornacHo nn. 18 n. 3 c1. 149 HK P® HOC He obnaraiTca ycrnyrm CaHaTOPHO-KYPOPTHbIX,
O340POBUTENbHbIX OpraHu3aumi U opraHmMsaumin oTabixa, opraHusauun oTabixa U 0300POBIEHNS OETEN,
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B TOM 4MCNe [OETCKMX O340POBUTENbHbLIX flarepen, pacnosfiokeHHbIX Ha TeppuTopun Poccuinckon
denepaumm, oopMIieHHbIE NyTEBKAMW NN KyPCOBKaMM, SBNSAOLWMMUCA OriaHKaMu CTPOron OTYETHOCTW.

HanoroBbIi KOAEKC HE COLAEPXKUT HUKAKMX OrpaHMYeHUIn MPUMEHUTENBHO K CcybbekTam, KoTopble
MOTYT BOCMOSb30BaTbCA AaHHOW NbroTon. [o3ToMy NbroTom MOXET nonb3oBaThes Ntobas opraHvsaums,
Kak HernocpeacTBEHHO OKa3sblBarwLlasi cCaHaTOPHO-KYPOPTHbIE UMW O340POBUTENbHbLIE YCMYrK, Tak U Ta,
KOTOopasi npodaeT MyTeBKM B MOOOOHbIE y4dpexaeHus. AHanorMyHoW no3vuum nNpUAEpPXUBaETCA U
MuHdpumH Poccun (Mucemo ot 25.07.2005 N 03-04-11/174).

OpHako npakTvka MokasblBaeT, YTO HarloroBble OpraHbl HA MecCTax CYMTalT, YTO MPUMEHSATb
OaHHYK NbroTy MOFyT TOMbKO Te OpraHuM3aumy, KOTopble HEMOCPEACTBEHHO OKa3blBalOT CaHAaTOPHO-
KYpPOPTHbIE YCIYrM WU O3[40POBUTENbHbIE YCNyrn. Takoe yTBepXAeHWe OLMOOYHO, YTO HarnsgHo
OEMOHCTpPUPYET apbutpaxkHasa npakrvka.

Hanpumep, PAC 3anagHo-Cubupckoro okpyra MNOATBEPAWS MPaBOMEPHOCTb WCMOMb30BaHUS
NbroTbl YHMBEPCUTETOM, KOTOpPbIA peanv3oBbiBan MyTeBKM (KYPCOBKM) B OETCKUIA 0300POBUTENbHbIN
narepb ([NoctaHoBneHne ot 20.12.2004 N $04-8856/2004(7102-A67-23)). A PAC BocTo4Ho-Crbupckoro
oKpyra cgenan aHanorMyHbll BbIBO4 B OTHOLUEHMU MPeanpusTusi, KOTOpOe peanu3oBbiBano CBOMM
paboTHMKam MyTEBKM B caHATOpuu, He Haxogswmecs Ha GanaHce npeanpuaTtus (loctaHoBneHue ot
10.09.2004 N A33-14363/03-C3-902-3635/04-C1, A33-14363/03-C3-902-3727/04-C1). PAC BocTouHo-
Cwnbupckoro okpyra B [loctaHoBneHun ot 20.12.2005 N A19-19631/05-40-902-6494/05-C1 cpenan
BbiBOA, 4to nn. 18 n. 3 cr. 149 HK P® oceoboxpgaer or HOC croMmMocTb peanuayembix MyTEBOK
(kypcoBoOK), BkMNto4awLlyld B cebs KOMMNMEKC npedocTaBnsieMblX YCNyr, He3aBucumo OT akTa
NPUHAANEXHOCTU CaHAaTOPHO-KYPOPTHOrO, 0340POBUTENBHOIO YYPEXOEHUS UNN yYpEXOeHMs OTAbIXxa Ha
npaBe COOGCTBEHHOCTM MMEHHO Hanoronnartenblimky. K aHanormyHbiv BbiBogam npuvwnu lNpesnguym
BAC P® (lMoctaHoeneHme ot 03.05.2006 N 15664/05), PAC CeBepo-3anagHoro okpyra (loctaHoBneHue
ot 05.07.2007 N A56-26935/2006) n mHorue apyrve cyabl.

Tarke HanoroBble opraHbl MOTyT HacTanBaTb HA TOM, YTO 47151 MPaBOMEPHOTO NPUMEHEHNST AaHHOW
Nbrotel B yvpeauTenbHbIX OOKYMEHTax opraHu3aumMm [OmkeH ObiTb MpAMO  ykasaH Takon BuA
OEATENbHOCTU, KaK AeATENbHOCTb MO OKA3aHUI0 CaHaTOPHO-KYPOPTHLIX M 0340POBUTENbHBLIX YCNyr (kog
OKB3[] 85.11.2 "[lesATenbHOCTb CaHAaTOPHO-KYPOPTHBIX yupexaeHun"). Ho, Kak yxxe Obio cka3aHo Bbille
(cm. c. 38), Takoe TpeboBaHMe SABMSETCA He3akoHHbIM. [Mo3TOMy cydbl B MOOOGHBIX crnopax Bcerga
BCTAlOT Ha CTOPOHY HanoronnaTenbLINKOB.

Tak, ®PAC Ypanbckoro okpyra B lMoctaHoBneHun ot 23.05.2007 N ®09-3743/07-C2 ykasan, 4to
HOpMaMM HaNoroBOro 3akoHOAATENbCTBA HE MPefyCMOTPEHO, YTO OTCYTCTBME Y HaroronnartenbLiuka
kogoB OKB3[l BredeTr 0Tka3 B MpedocTaBneHnuM emy HanoroBon nbrotel no HAC. Hanorosoe
3aKOHOAATENbCTBO HEe CBA3bIBAeT NpaBo Ha npumeHeHune nbrotel No HAC ¢ npucBoeHneM opraHnsaumm
kogoB OKB3[. AHanornuyHble BbiBOAbl cogepxaT [loctaHoBneHusa @PAC YpanbCkoro oOkpyra oOT
17.01.2007 N $09-11847/06-C2, 3anagHo-Cunbupckoro okpyra ot 23.08.2006 N $©04-4302/2006(24413-
A27-34) v gpyruve.

Mpobnema 31. bnaHk cTporon oT4ETHOCTU

Obsa3artenbHbIM YCOBUEM ANS NPUMEHEHUS NbIOT, NPEAYCMOTPEHHbIX Nn. 20 n. 2 ¢T. 149, nn. 13 u
18 n. 3 ct. 149 HK PO, apnseTcsa ncnonb3oBaHme 6unetoB, aboHEMEHTOB, MyTEBOK, KypCOBOK, hopma
KOTOpbIX YTBEpPXOEHa B YCTAHOBIIEHHOM MOpPSAKe Kak OraHk crporo oTt4yeTHocTM (cm. [ucbma
MuHkynbTypbl Poccum ot 17.03.2005 N 7-01-16/08, MuHdpwmHa Poccum ot 24.04.2006 N 03-04-11/72, ot
16.03.2006 N 03-05-01-04/68 v gp.).

Ecnn Hanmoronnatenswuk ©Oygetr npopaBatb OwneTel (MyTeBkM, aboHeMeHTbl) Ha GnaHkax
HeyCcTaHOBMNEHHOW (hopMbl, TO 3TO 0bOsi3aTenbHO MPUBEOET K CNopy C Hanorosukamu. B atom cnyvae
LWaHC OTCTOATb MpaBo Ha nbroty no HOC y HanoronnarenbLuMka eCcTb, HO TONbKO B TOM Clydae, ecriv
ucnone3yemble MM 6naHkm cogepkaT Bce HeOOXOAMMblE PEKBM3UTbI GiaHka CTPOroW OTYETHOCTM -
HaVMEHOBaHWe OpraHM3auum, Cepuo, HOMEp, LEHY 1 Npoyee.

Tak, Hanpumep, PAC YpanbcKoro okpyra npv3Han npaBo Ha NbroTy 3a OopraHuM3aumen, Kotopasi
ucnone3oBana 6naHkm nNyTEBOK HEYyCTAHOBNEHHOW popMbl, MOTOMY YTO OHU CoAepxanu Bce
obs3aTenbHble PEKBU3UTBLI, KOTOPbIE MO3BOMSANU ONPEAEeNnMTb CPOKU NPEeAoCTaBMneHust ycnyr, nuu,
NOMy4YMBLUMX MYTEBKW, CTOMMOCTb ycnyr m ueHy (cm. [NoctaHoBneHune PAC Ypanbckoro okpyra oT
20.06.2007 N @09-4660/07-C2). Tak xe paccyxgan u PAC Bonro-Barckoro okpyra, koTopbii B
MoctaHoBneHnn ot 11.12.2006 N A38-1659-5/182-2006 ykasan, 4TO peanu3yemble NPeanpuaTUEM
BXOOHble OuneTbl codepxaT BCe HeoOXoauMble PEKBU3UTLI GriaHka CTPOro OT4YeTHOCTM, obpasel
KoToporo ytBepxaeH [lpukazom MuHdwuHa Poccun, B 4aCTHOCTM B HUX YyKasaHbl: HauMeHoBaHue
opraHusauummu, cepusi, HOMep, LeHa.

AHanornyHble BbiBoabl cogepxart lNoctaHoBnenmns PAC Cesepo-3anagHoro okpyra ot 28.03.2007
N A42-1202/2006, Bonro-Barckoro okpyra ot 11.12.2006 N A38-1650-5/181-2006, 3anagHo-Cnbupckoro
okpyra ot 11.05.2006 N $04-280/2006(22297-A27-15).
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B TO Xe BpeMs Hago ckasaTb, YTO MPU MCMOMb30BaHWM GNaHKOB HeyCTaHOBIIEHHON (HOpPMbI
apbuTpaxHble CyAbl He BCerga BCTalOT Ha CTOPOHY HanoronnaTtenbwukoB. Hanpumep, ®AC Cesepo-
3anagHoro okpyra B [loctaHoBneHun oT 16.10.2006 N A13-7905/04-14 ykasan, 4TO HapylleHue
TpeboBaHun B odopMreHnM GnaHKoB CTPOron OTYETHOCTM, TeM Gonee npuMeHeHue WHbIX GnaHKoB
BMECTO YTBEPXAEHHbLIX, BIIEYET NPaBOMEPHLIA OTKa3 B MNPUMEHEHWUM HAanoroBOW INbroTbl, MOCKOJSIbKY
3aKoHOOATeNnbCTBO O Hanorax M cbopax CBA3bIBAET NPaBO Ha JbrOTy C Hanuyivem [OKYMEHTOB,
0(POpMINEHHBIX B CTPOrOM COOTBETCTBUM C TpeboBaHMAMW YTBEPXKAEHHbIX B YCTAHOBMEHHOM MNOpsAKe
GnaHKoB CTPOron OTYETHOCTMW.

I'Iepemeu.l,eHme TOBaApOB 4epes rpaHnyy

Mpobnema 32. [leknapauus npu BBO3e TOBApOB
n3 Pecnybnukn benapycb

Hanoronnartenbliuki, BBO3siLMe ToBapbl u3 benopyccun, ob6sa3aHbl NpegcTtaBuTb B HarloroBble
OopraHbl COOTBETCTBYHOLLME HaArorosble geknapauun He nosgHee 20-ro yicna mecsiua, cnegyroLlero 3a
MecsiLleM MNPUHATUA Ha y4YeT BBE3eHHbIX ToBapoB (M. 6 pasa. | onoxeHus o nopsigke B3vMaHWA
KOCBEHHbIX HarNoroB 1 MexaHu3me KOHTPOSISA 3a UX yNnaTon Npu nepemelleHnn ToBapos mexay PO n Pb,
Mpunoxexune k Cornawennto ot 15.09.2004).

Mpn nNpMMEHeHMM [AaHHOM HOPMbl BO3HMK BOMPOC: MOXHO 5 MpPMBMEYb K HaroroBoWn
OTBETCTBEHHOCTU HanoronnaTtenbLiuka, KOTOpbIA NpeacTaBunn Aeknapaunio HECBOEBPEMEHHO?

C ogHon ctopoHbl, HanoroBeiM kogekcom P® ycTaHoBrneHa OTBETCTBEHHOCTb 3a HapylLleHue
CpPOKOB nogaym HanoroBon geknapaumm (ct. 119 HK P®). Ho, ¢ gpyrov ctopoHbl, CornaweHve ot
15.09.2004, koTOpOe dBRsEeTCA MEeXAyHapoAHbIM JoroBopoM PO, He cooepXuT ykasaHus Ha
BO3MOXHOCTb MPUMEHEHUS Mep HanoroBOM OTBETCTBEHHOCTU 3a HapyLUEHWE YCTAHOBIIEHHOTO CpoOkKa
npeacTaBrneHnss HanoroBow Aeknapauum.

Hanorosble opraHbl cuMTalT, YTO NWLO, OMO3daBllee C Mogayven geknapauum, OOMKHO ObiTb
MpMBMEYEHo K HanoroBon otBeTcTBEHHOCTM Mo cT. 119 HK P® (cm. NMucemo PHC Poccun ot 31.05.2005
N MM-6-03/450). MNMopaepxvnBatoT HANOrOBUKOB B 3TOM BOMPOCE M HEKOTOpble apbutpakHble cyabl (CM.
MocTtaHoenenns ®AC Cesepo-3anagHoro okpyra oT 23.07.2007 N A52-243/2007, 3anagHo-Cnbunpckoro
okpyra ot 09.04.2007 N ©04-1395/2007(32403-A46-42), BocTto4Ho-Cnbupckoro okpyra ot 07.03.2007 N
A58-4712/06-902-940/07-C1 n gpyrue).

Ho ecTb MHOro pelueHun, MOAAEPKUBAIOLMX MPOTMBOMONOXHYIO no3uumio. Hanpumep, ®AC
Mockosckoro okpyra B NoctaHoBneHun ot 15.11.2007 N KA-A40/11615-07 ykasan, 4to ct. 7 HK PO
YCTaHOBIIEH MPUOPUTET OEWNCTBUS MexXZyHapogHoro gorosopa Poccuiickon depepaumm, a Hopmamu
CornaweHusa ot 15.09.2004 He ycTaHOBMEeHa OTBETCTBEHHOCTb 3a HECBOEBPEMEHHOE MpeAcTaBrieHne
JeKkrnapaumm no KOCBEHHbIM Harnoram. [Mo3TomMy y HamnoroBoro opraHa OTCYTCTBYHOT OCHOBaHMS AJis
NpuBMeYeHns HanoronnaTenbLlMKka K HanoroBo OTBETCTBEHHOCTW, npeaycMoTpeHHon cT. 119 HK P®.
Oton nosvumn npugepxmsatotca Tarwke PAC Ypanbckoro okpyra (MocraHoenexuve ot 14.08.2007 N $09-
6451/07-C3) n LienTtpaneHoro okpyra ([NoctaHoBnenue ot 31.10.2007 N A-62-1987/2007).

Takmm 00pasom, Ha CerogHsILUHWA OeHb [OaHHbIA BOMPOC HEe MMEEeT OOHO3HA4YHOro OTBeTa.
HanoronnartenblunkaMm OCTaeTcsl TONbKO »XAaTb, KOrga no 3Tol npobneme BbicKkaxeTcs Bbiciuni
ApbutpaxHbii Cyg PO.

Hanoroeas 6a3a
Mpobnema 33. CymMOBbIE pasHULbI

B TeyeHre MHOrMx neTt akTyarnbHbIM OCTAETCHA BOMPOC O Mopsigke onpeaerneHus Hanoroson 6asbl
no HOC npv BO3HMKHOBEHUN CYMMOBBIX Pa3HUL,.

B HacTtosiwiee Bpema MuHpuH Poccun HactavBaeT Ha TOM, YTO MpPU y4YeTHOM MonuTuke "no
OTrpy3ke" oTpuuaTefibHble CyMMOBbBIE Pa3sHWULbl, BO3HUKAKOLIME MPU MOSTyYEHMU OMMatbl, HE MOryT
yMeHbLUAaTb CYMMY Hanora, UCYMCIEHHYIO M YNavyeHHyo B GHOKeT MO utoram HaroroBoro nepuoga, B
KOTOPOM Mpon3BefeHa oTrpy3ka ToBapoB (paboT, ycnyr). Ecnu e Bo3HMKaeT NonoXuTenbHas CyMMoBast
pasHuua, OHa NOANIEXUT BKIOYEHMIO B Hanorosyto 6a3y no HOC Ha ocHoBaHum nn. 2 n. 1 cT. 162 HK PO
KaKk CyMMa, CBSi3aHHasi C OMnaToW peanu3oBaHHbIX ToBapoB (pabot, ycnyr) (cm. MNucemo MwuHdpuHa
Poccun ot 26.03.2007 N 03-07-11/74).

AHanornmyHeiM 0bpa3oM paccyxaarT cerogHs u B HanorosoM Begomctee (Mucbma ®PHC Poccum ot
25.01.2006 N MM-6-03/62@, YPHC Poccum no r. Mockse ot 31.10.2006 N 21-11/95156@). NHTepecHo,
HO elle He Tak JaBHO MocKoBckoe ynpaeneHne PHC npugepxmBanocb MHOrO MHeHust (cMm. Mucbmo
YMHC Poccuu no r. Mockse o1 06.09.2004 N 24-11/57576).

CypebHaa npakTMka no 3TOMy BOMPOCY CKMNadblBaeTCsi BECbMa MPOTUBOPEYMBO, MOCKOMbKY
no3muum apobuTpakHbIX Cy4OB B 3TOM BOMPOCE pa3aenmimch.
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Hanpumep, ®AC Ypanbckoro u Bonro-BaTtckoro okpyroB cornacHel ¢ MuHdgwuHoM Poccumn wm
BbIHOCSIT PELLEHUs B NMOJb3Y HANOroBUKOB, NOATBEPXKAAA HEBO3MOXHOCTb YMEHbLUEHUS Harnoroson 6asbl
Ha oTpuuartenbHble cymmoBble pas3Huubl (MoctaHoBneHus PAC Ypanbckoro okpyra ot 05.10.2006 N
$09-8899/06-C2, Bonro-Barckoro okpyra ot 21.12.2007 N A43-6328/2007-34-140).

WHon nosvummn npugepxmaetca PAC MockoBckoro okpyra. B cBoux [locTaHOBREHWMsIX OH
HEeO[QHOKpaTHO YykasbiBan, 4To "...NpUu peanu3auum TOBapoB (paboT, ycnyr), CTOMMOCTb KOTOpPbIX
Bblpa)eHa B YCITOBHbIX OEHEXHbIX €4VMHULAX, WX LeHa M, COOTBETCTBEHHO, pa3mep Hanoroson Gasbl
MOXeT ObITb onpeferneH TONbKO B MOMEHT, KOrda OcCyLlecTBnseTca nnartex. [pu aTom ueHa ToBapa
(paboTbl, ycnyru), UCHMCREHHasa Ha AaTty OTrpys3ku B cuny HopMm cT. 167 HK P®, He ABngaeTca ueHow,
KOTopasi JOSMKHA yunTbiBaTbCs Npy ncuucnennn HOC, nockonbKy 310 NpOTUBOPEYUNO Bbl NONOXEHUSM T.
1 cT. 154 HK PO - cneuyanbHbIM MONOXEHUAM O Nopsiake onpeaeneHnst Hanoroeom 6asbl.

HenpusHaHnve anga uenen HanoroobnoxeHus HOC cymMOBOWM pasHuuUbl NpMBENO Obl K TOMY, YTO
HanoronnatenbWMKOM Obin Obl ynnavyeH Hamor ¢ CyMMbl, KOTOpas He SIBMSIETCS ero 3KOHOMUYECKOM
BbIFOAOW B [JeHexHoW ¢opme (He MOXeT ObITb Mpu3HaHa O0Xo4oM) - B Crydyae obpasoBaHus
oTpyUaTeNbHON CyMMOBOM pasHuupbl. WMinu, HaobopoT, ynnayeH Hamor C CyMMbl, MEHbLUEN, YeMm
HanoronnaTenbLLMKOM MOMyYeH 40X0A OT peanv3auum ToBapoB (paboT, ycnyr) - B cnyyae obpasoBaHus
MONOXWTENBHON CyMMOBOW pasHuubl” (cMm. lNMoctaHoBnenns ot 27.06.2007 N KA-A40/5927-07-2, ot
27.09.2007 N KA-A40/9926-07).

AHanornyHele BbiBoAbl copgepxatca B [loctaHoBnennsx ®AC 3anagHo-Cubupckoro okpyra ot
05.12.2007 N ®04-8289/2007(40808-A45-37), ®04-8289/2007(40633-A45-37) n Ceepo-3anagHoro
okpyra ot 07.10.2005 N A56-6029/2005.

Mpobnema 34. ABaHC € OTrpy3KoW B OQHOM HaroroBom nepuoae

CornacHo n. 1 cT. 154 HK P® npu nonyyeHMn HanoronnaTenbLyMKOM onnatbl, YaCTUYHOW onnatbl B
cyeT MpeacTosawmux MOCTaBOK TOBApPOB (BbIMOMHEHUSA paboT, okasaHusa ycnyr) HarnoroBasa 6asa
onpegensieTcs NCXoast U3 CyMMbl MOSTyYEHHOW onnathl C y4eTOM Hanora.

HanoroBble opraHbl CHMTaOT, YTO €CNK CyMMa aBaHca MoflydeHa B OQHOM HaroroBoM nepuoge C
peanu3auven, To B geknapaumm no HOC 3a nctekwuin Hanorosbin nepuog oTpaxatotcsa cymmbl HIOC,
WUCYMCMEHHBIE M C CYMM aBaHCOBbIX MNaTexew, M C peanu3aumm. TO €eCTb, MO WX MHEHMIO,
HaroronnarenbLyMK B TakOW cUTyaumMmn JosbkeH ABaxabl Hauvcnutb HOC - v ¢ aBaHca u C BbIpy4ku,
3asBMB MpU 3TOM B MOMEHT OTrpy3ku cymmy HOC, ncumcrneHHyto ¢ aBaHca, K BbiMeTy (cMm. lNMucbma
MwuHdumHa Poccum ot 25.08.2005 N 03-04-11/209, MHC Poccum ot 27.02.2004 N 03-1-08/553/15, YOHC
Poccum no r. Mockse o1 02.06.2005 N 19-11/39279 v ot 31.01.2005 N 19-11/5754).

Mpu aTOM NO3UUMST PUHAHCOBOTO BEOOMCTBA M HANMOrOBbIX OPraHOB MO 3TOMY BOMPOCY PacXxoAanTCs
CO croxuBllencsa apbutpaxHon npaktukon. Mpesanguym BAC P® B lNoctaHoBneHun ot 27.02.2006 N
10927/05 ykasan, 4To nnaTex, MONyYeHHbIA HanoronnatenbLMKOM B O4HOM HaroroBoM nepuoge c
OTIPy3KOM TOBapa, He MOXEeT paccMaTpuBaTbCAd B KayecTBe CyMMbl OMNfnaTtbl MO NPEACTOSALLMM
MOCTaBKaM, YK€ OCYLLLECTBIIEHHbIM HanoronnaTenbLWUKOM B 3TOM NEPUOLE.

AHanornyHeiM obpasom paccyxgalT u degepanbHble apbuTpakHble cyabl. B cBomx pelueHusx
OHW HEOOHOKPATHO yKasbliBanu, YTO NfaTexu 3a ToBap, OTIPYKEHHbIA B TOM XXe HanoroBoM nepuoge, He
MOryT CYMTaTbCA aBaHCaMu, B TOM 4UCIie B Clydae, €Cnv AEeHeXHble cpeAcTBa MOCTyNWnu paHee
OTTPY3KM TOBApOB. A 3HauuUT, Takue nnaTtexum He MOryT YyBenuuMBaTb HamoroBywo 6asy (cm.
MocTtaHoBneHns ®AC BoctouHo-Cubumpckoro okpyra ot 27.02.2007 N A19-27406/04-20-$02-107/07-CA1,
Mockosckoro okpyra ot 17.09.2007 N KA-A40/9409-07, Mosormkckoro okpyra ot 27.09.2007 N A55-
16406/2006-34, CeBepo-3anagHoro okpyra ot 17.10.2007 N A56-13533/2006, Ypanbckoro okpyra oT
05.07.2007 N ®09-5107/07-C2 v gpyrve).

Mpobnema 35. Peanusauusa cenbxo3npogykumm

Mpu peanusaummn cenbCKOXO3AWCTBEHHOW NPOAYKUMM U NPOAYKTOB ee nepepaboTku, 3aKymnyieHHON
y umsnuecknx nuvy (He answowmxcda nnatenswmkamm HOC), no nepedyHo, yTBEpXaaemMomy
MpaBuTenscTBom P® (3a ucknoyeHneM MNogakuM3HbiX TOBApOB), HamoroBasd 6asa onpegensieTcs Kak
pasHuua mexgy ueHomn, onpegensemon, B cootBeTctBumn co cT. 40 HK P®, ¢ yyetom HAOC, n ueHon
npruobpeTeHnst ykazaHHoW npoaykumm (n. 4 ct. 154 HK P®).

Monoxenus n. 4 ct. 154 HK P® pacnpocTpaHsoTcsa TONbKO Ha Ty NPOAYKLMIO, KOTopas BKIOYEHa B
lMepeyeHb CEnbCKOXO3ANCTBEHHOW MPOOYKUMM W MNPOAYKTOB €ee nepepaboTkm (3a WCKITHYEHMEM
NOAAaKUU3HbIX TOBApOB), 3aKyrnaemblX Y PU3MYECKMX NuL (He ABMSAKLIUXCA HaroronnaTenblukami),
yTBepXaeHHbI [NoctaHoBneHnem lMpasuTtensctBa PP ot 16.05.2001 N 383.

CnopHbIM Ha cerogHsi OCTaeTcsl BONPOC O TOM, pacnpoCTpaHATCsa N nonoxenus n. 4 cr. 154 HK
P® Ha onepauun no npogake NPoAyKLUMM, U3FOTOBITEHHON U3 Cbipbsi, 3aKYMNITEHHOIO Y (OMU3NYECKMX MNNLL.

MwuHdVH HacTamBaeT Ha ToMm, 4TO M. 4 cT. 154 HK P® npumeHsieTca Tonbko npu nepenpogaxe
CEenbxo3npoaykumm u MpoAyKTOB ee nepepaboTku, MOUMMEHOBaHHbIX B [lepeyHe, yTBEPXAEHHOM
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MoctaHoBneHuem [MpaButensctea P® ot 16.05.2001 N 383. Ecnu xe HanoronnatenbliMK 3akynaet
NPOAYKUMIO, BKITHOYEHHYIO B BblleHa3BaHHbIN [lepeyeHb, nepepabartbiBaeT ee (B TOM 4Mcre U Ha
JaBanbyecKkMx Hadyanax), a MoTOM peanuayeT roTOBYK MPoAYKUMo, TO Hanorosas 6a3a npu peanuaaumm
3TON NpoAYyKUUM onpeaensieTcs B 00LLLeyCTaHOBNEHHOM MOPSiAKE UCXOOA U3 MOMHOW LieHbl peanusauum
(cm. Mucbma MuHdmHa Poccun ot 27.04.2002 N 04-03-11/17 v ot 26.01.2005 N 03-04-04/01).

OpHako apbutpakHble CyAbl peLlalT 3TOT BONPOC UHaYe.

Bo MHoOrmx okpyrax cyAbl NMpU3HAKT, YTO HaroronnartenblukM umetoT npaeo mncuucnate HOC c
MEXLIEHOBOW pasHulbl B cooTBeTcTBUM € N. 4 cT. 154 HK P® npu peanusauuu npogykumu,
Npou3BeeHHON U3 NPOAYKUUN, 3aKymniieHHOW Y h13MYECKOrO Nnla M BKIOYEHHON B COOTBETCTBYOLLMN
MepeueHb. Tak, Hanpumep, PAC 3anagHo-Cubupckoro okpyra B lNMoctaHoBnennn ot 31.07.2007 N ©04-
5101/2007(36750-A03-19) ykasan, 4Tto, NpMobpeTas MONOYHYK NMPOOYKUMIO Y FPpaXKaaH, He ABMSIHOLLMXCA
nnarenbLmKkamy, nepepabartbiBad ee u peanuays NpogykTbl nepepaboTku, opraHusaums NpaBOMEpPHO
ncuncnana Hanoroobnaraemyto 6a3y no HOC B cooTBeTcTBMM C nonoxeHwuamu n. 4 ct. 154 HK PP
(Onpepenennem BAC P® ot 11.12.2007 N 15613/07 HanoroBon MWHCNeKuun ObINO OTKaszaHO B
nepecMoTpe AaHHoro NocTaHoBNEHUs B MOPSAKE Haa3opa).

AHanornyHele BbiBoAbl copgepxatca B [loctaHoBnennsx ®AC 3anagHo-Cubupckoro okpyra ot
30.08.2006 N $04-5353/2006(25654-A03-34), Bonro-Bsitckoro okpyra ot 05.09.2005 N A38-6578-4/362-
2004(4/14-2005), Ypanbckoro okpyra oT 14.12.2004 N ®09-5297/04-AK, LleHTpanbHOro okpyra ot
03.11.2004 N A48-2364/04-19, TMosormkckoro okpyra ot 12.10.2004 N A12-5452/04-C25, Ceepo-
3anagHoro okpyra ot 22.05.2003 N A21-126/03-C1.

Mpobnema 36. [loneBoe CTPOUTENBLCTBO:
B3HOCbI DornbLue, Yem 3aTpaThl

Hepenko npu goneBom CTpouTenbCTBE BO3HMKAeT CMTyauus, korga CymMma B3HOCa MHBECTOpa B
CTPOMTENbCTBO OKasbiBAeTCHA Bbllle 3aTpaT Mo crpoutenbctBy. Kak npaBuno, ata cymMMa ocTaeTcs B
pacnopsikKeHnn 3akasduka-3acTpouLumKa (ecrnn, KOHEYHO, CTOPOHbI B JOrOBOPE He YCTaHOBAT MHOro). B
3TOM cny4ae y 3aKka3uymka-3acTpoMLLMKa BCTaeT BONPOC: HaAo Nu Nnatutb ¢ aTnx cymm HOC?

YOHC Poccum no r. MockBe cuntaet, 4yto Hago (cm. Nucemo ot 25.10.2004 N 24-11/68529).
CornawatTca ¢ 9TMM M 60MnbLIMHCTBO apbuTtpaxHbix cygos. Hanpumep, ®AC LleHTpanbHoOro okpyra
coenan BbIBOA, YTO CPEACTBA, MOSMyYEHHble 3aKa3uMKoM OT [OSMbLUMKOB, B 4acTU NpEeBbILLEHUSA
hakTMyecknx satpaTt Mo CTPOUTENbCTBY NepefaHHON MM (JONnbluMKaM) YacTu obbekTa CTpouTenbCTBa
(kBapTupbl) nognexaT HanoroobnoxeHuto B cooTBeTcTBMM ¢ nn. 2 n. 1 cr. 162 HK P® «kak
OOMOSTHUTENbHBIN 06BEKT HanoroobnoxeHus (MocraHoBneHune ot 06.12.2005 N A08-248/05-16). K Taknm
xe BbiBogam npuwnn GAC Ceepo-KaBkasckoro okpyra (lMoctaHoBnenve ot 21.03.2007 N ©08-
1321/2007-558A), Bonro-Bsatckoro okpyra (lMoctaHoenenne ot 05.09.2005 N A38-6626-17/820-
2004(17/31-2005)), CeBepo-KaBkasckoro okpyra ([NoctaHoBneHnve ot 21.11.2006 N $08-5951/2006-
469A) v LeHtpanbHoro okpyra (MoctaHoBnexue ot 06.12.2005 N A08-248/05-16).

B cyneGHowm mpakTMke MOXHO BCTPeTUTb M Apyrue peweHus. Hanpumep, PAC Bonro-Bsitckoro
OKpyra, paccmaTpuBas Crop MeXay HarloroBoW MHCMEKUMEN M 3aCTPOMLLMKOM, MPULLEN K 3aKOYEHMIO,
4YTO Mepefada OeHEexXHbIX cpeacTB He noanexut obnoxeHno HOC, B TOM uMcne no psgy AOroBopoB, B
paMKax KOTOpbIX yKa3aHHble cpeacTBa MPEBLICMITM CTOMMOCTb KOHKPETHOMW KBapTUPbI, Tak Kak Mo CBOEW
npupoae [OeHexHble CpeacTBa, MOfyYeHHble  3aCTPOWLUMKOM,  SBMASNUCb  UHBECTULMOHHBLIMU
(MocTtaHoeneHne ot 09.10.2007 N A28-4176/2007-145/21). MNMpaBaa, OpyrMx aHanornyHbIX peLleHui B
npakTuke degepanbHbiX apbUTPakHbIX CydOB HamM OBHapy»XWTb He yAaanocb. JTO FOBOPUT O TOM, YTO
npuBepXeHuaM JaHHON TOYKM 3peHns ByaeT BeCcbMa CNOXHO OTCTOATb ee B criyvae cyaeGHoro crnopa ¢
HanoroBbIMW OpraHamu.

Mpobnema 37. LWUTtpadHble caHKuum

[o cux nmop mexay HamoronnaTtenbliukaMyM W HaroroBbIMM OpraHamu BO3HMKAKT Cropbl MO
BOMPOCY O HEeobXoAMMOCTM BKIKOYEHUS B Hanorosyd ©6ady no HAC cymm wTpadHbIX CaHKUMA,
nofny4yaemMblX HanoronnatenbliMKamMy OT CBOMX KOHTPareHTOB 3a HeHafgrexallee WCMOoNHeHne
(HeucnonHeHue) 0b6593aTENBCTB, BbITEKAOLLNX N3 JOTOBOPOB HA peanv3aumio ToBapoB (paboT, ycnyr).

Heno B TOm, 4TO B nepBoHauvanbHOW pegdakuum cT. 162 HK P® (0o BHeceHusi M3MEHeHUWn,
npegycMoTpeHHbix deaepanbHbiM 3akoHOM OT 29.12.2000 N 166-®3) cyMMbl LITpaAHbIX CaHKUWNA,
MOMyYEeHHbIX 3a HEWCMOSNIHEHME WM  HEeHaanexalwee WCMNOfIHEHNE [OroBOpoOB  (KOHTPaKToOB),
npegycMaTpyBaloLunX nepexoq npasa CoOOCTBEHHOCTW Ha TOBapsbl (BbINONIHEHWE paboT, oKasaHue ycnyr),
OblNnn HasBaHbl B MEpPeYHe CyMM, CBSI3aHHbIX C pacyeTamym Mo onnate ToBapoB (paboT, ycnyr),
noanexawux BKAYeHMo B HamnoroByto 6a3y no HOC. OpHako 3akoH N 166-®3  umcknoumn
COOTBETCTBYHOLLMI NOANYHKT M3 M. 1 cT. 162 HK P®, 1 Ha cerogHsILWHWIA eHb CyMMbI LWITPAHbIX CaHKLUIA
HEe MOUMEHOBaHbI B NEPEYHE CYMM, MOASIEXALLNX HANTOrOOBNOXKEHMIO.
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OpaHako 37O He MeLLaeT HanoroBbiM opraHam TpeboBaTb OT HanoronnaTenbLLMKOB BKNOYaTh 3TU
CyMmbl B HamnoroByto 6asy no HAC, ecnu wTtpadHble caHKuMM BbINIAYMBAKOTCA Ha OCHOBAHMM
JOroBOpPOB, MpefycMaTpuBaloLLnX peanusauuio ToBapos (pabot, ycnyr), obnaraembix HOC (cm. Mucbma
MuHduHa Poccnm ot 13.03.2007 N 03-07-05/11, ot 29.06.2007 N 03-07-11/214, ot 09.08.2007 N 03-07-
15/119, ®HC Poccum ot 01.11.2007 N LUT-6-03/855@).

EanHcTBEeHHas "ycTynka" co CTOpPOHbI HanoroBukoB - 370 Mucemo MHC Poccun ot 27.04.2004 N
03-1-08/1087/14, roe ckasaHo, 4YTO HOpMbl CT. 162 HK P® He npumeHsatoTCs B OTHOLEHUM LUTPadHbIX
CaHKLMI, KOTOpble Morny4vaeT MoKynaTenb ToBapoB (paboT, ycnyr) OT MocTaBliMKa 3a HeHagnexallee
UCronHeHne (HeUCnorHeHne) MM ycrnoBun pgoroBopa. Ecnu ke caHkuum ynnadvBaeT nokynaTenb
MOCTaBLLMKY, TO MNOCTaBLLMK 00513aH BKIMOYNUTL MOSyYEHHbIE CYMMbI B HaroroByto 6a3y no HIC.

Ho, kak nokasbiBaeT apbuTpakHas mnpakTuka, MNo4oOHble TpebOoBaHWSI HanoroBbiX OPraHoB
HE3aKOHHbI.

Hanpumep, ®AC Ypanbckoro okpyra ykasan, 4yto HOC moxeT obnaratbCs TOMbKO Ta CyMma,
KOTOpasi yBeNnMYMBaET CTOMMOCTb peanuayembix TOBapoB (paboT, ycnyr). A CyMMbl HEYCTOWMKW, NEHMW,
wTpada He YBENUYMBAKOT LIEHY peanv3oBaHHbIX TOBApOB (paboT, ycnyr), Tak Kak He SBMSTCA ee
COCTaBHOM YacTbio. MoaTomy oHM He aormkHbel obnaratecs HOC (MoctaHoenenne ot 10.10.2007 N ©09-
8319/07-C2). AHamormyHbim obpasom paccyxpgaetr u  OAC  BocTtoyHo-Cubupckoro  okpyra
(MocTtaHoBneHne ot 27.08.2003 N A33-89/03-C3H-$02-2684/03-C1). Cyaobn cUMTalOT, YTO CaHKLMKU 3a
HapylleHne [OOroBOpPHbIX 00583aTenbCTB CBSA3aHbl HE C OMMAaTOW peanu3oBaHHbIX TOBApoB, a C
HapyLleHMeM [OroBOPHbLIX 00A3aTenbCTB U HEOOXOOMMOCTLIO BO3MELLEHUA MPUYUMHEHHOrO Bpeaa.
MoaTomy wWTpadHble CaHKUMM 33 HEUCMOSIHEHME WM HEeHaanexallee WCMNOoINHeHWe 00A3aTenbCTB He
yOOBNEeTBOPSAOT MNpu3Hakam, ykasaHHbiM B n. 1 ct. 162 HK P®, n He morytT Ha 3TOM OCHOBaHWU
BKIHOYaTbCS B HanoroByo 6a3y no HOC. Hanoronnatenblimnkam yaaeTcs BbiUrpbiBaTb NO400HbBIE COpbI
n B gpyrux okpyrax (cm., Hanpumep, lNoctaHoenenns PAC Bonro-Bsarckoro okpyra ot 10.05.2007 N A29-
7483/2006a, 3anagHo-Cubupckoro okpyra ot 26.07.2004 N ©04-5204/2004(A45-3259-31), MockoBcKoro
okpyra ot 14.07.2004 N KA-A40/5808-04, CeBepo-3anagHoro okpyra ot 11.12.2006 N A05-7544/2006-
34, o1 29.06.2006 N A05-20765/2005-18 u gpyrue).

B 2008 r. no aTomy Bonpocy Bbicka3arna cBoe MHeHue konnerus cygen BAC P®. Apoutpsl BAC PO
Takke MPULLNM K BbIBOAY, YTO CyMMa LOrOBOPHOW HEYCTOWKW, MOMyYeHHasi HaroronnaTenblMKOM OT
KOHTpareHTa B CBS3W C HeHagmnexawum WUCMONMHEHWEM NOcrefHMM 00A3aTenbCcTB MO JOroBOpy, He
CBsi3aHa C onnaTov peanu3oBaHHbIX TOBapoB (paboT, ycrnyr), B CBA3M C YeM HanoronnaTtenblUyK He
OorKeH HauucnaTe Ha Hee HOC (Onpegenenne ot 22.01.2008 N 18012/07).

Mpobnema 38. MNocTynneHne npegonnaTel HA CHET KOMUCCUMOHEpPA

B cootBeTcTtBUM c N. 1 cT. 167 HK P® momeHTOM onpeaenennss Hamnoroeowm 6asbl, €Cnv UHoe He
npegycmoTpeHo n. n. 3, 7 - 11, 13 - 15 gaHHONM cTaTby, ABNSETCA Haubonee paHHASA N3 criegyrLnx aar:

1) oeHb oTrpy3ku (Nepegayn) ToBapoB (paboT, ycrnyr), UMyLLECTBEHHbIX NPas;

2) feHb onnatbl, YaCTUYHOW onfaTthbl B CHET NPEACTOSALLMX MOCTAaBOK TOBAPOB (BbIMNOSTHEHMS paboT,
oKasaHusa ycnyr), nepegadv UMyLLECTBEHHbIX Npas.

Mpu peanusaumy TOBapOB MO [OrOBOPY KOMMCCUM BO3HMKAET Bompoc O nopsgke ynnatel HOC
KOMWUTEHTaMM, peanuayoLumMmn CBOU TOBapbl MO AOroBOPY KOMUCCUM Yepes nocpegHuka (KOMUCCHMOHepa).
B kakoh MOMEHT KOMUTEHT JoSmkeH ynnatute B 6tompxket HOC co ctoumocTu peanuayemblx UM TOBapoB: B
MOMEHT Mepefayn TOBapoB KOMWCCUOHEPY WM XXe BCEe-TakMu B MOMEHT OTIPYy3KM TOBAapoB B agpec
KOHEYHOro nokynatensa?

JIormyHbIM BBIMMAOMT OTBET - B MOMEHT OTIpy3kM TOBApOB MoKynaTento. [MockonbKy Ansi Toro,
yTOObl BO3HMKIA Hanoroeast 6a3a no HOC, HegocTaToOdHO NMWbE OOHOrO dhakTa OTIPYy3KM TOBapOB.
BakHO, 4TOObI BBIMOMHANOCH BTOPOE YCIOBUE - OTrpy3Ka JOSKHA OCYLLECTBNATLCSA B afpec Nokynatens.
Beab ecnu Bbl Bygete oTrpykaTb CBOK NPOAYKUMIO C OOQHOr0 CBOEro CKraga Ha APYroN, TO HU O KakoMm
HAOC peun He ngeT, NOCKONbKY OYEBMAHO, YTO OTIPY3Ka B 3TOM Cllydae HUKakK He CBA3aHa C peanvaaumen
TOBapoB. Takas >xe Jorvka [OSkHa AEeWCTBOBaTb M B OTHOLUEHUWM [OroBopa Komuccuu. [Mockonbky
OTrpy3ka ToBapa B afpec KOMWCCUOHEpPa He CBHA3aHa C peanu3aumen (KOMUTEHT KOMUCCUOHEPY HUYEro
He npogaeT), To HOC B MOMEHT Takow OTIPY3KM HAYUCAATb HE HYXXHO (3Ta onepauus Boobuie He
apngaeTca obbektom obnoxeHnss HOC no ct. 146 HK P®).

OTpagHo, 4TO 3Ta norvka Hawsa noHmmanue n B MuHdpuHe Poccum (cm. MNMuebma ot 18.05.2007 N
03-07-08/120 n ot 03.03.2006 N 03-04-11/36), 1 B PHC Poccum (Mucbmo ot 17.01.2007 N 03-1-
03/58@).

B 10 e BpemMsi KOMUTEHTaM HY>KHO O0DOpaTWUTb BHMMaHWe Ha TO, KaK HanoroBoe BeAOMCTBO BUAUT
onpegerieHne MOMeHTa onnarTbl.

B lNuceme ®HC Poccumn ot 28.02.2006 N MM-6-03/202@ (co ccbinkon Ha Nucemo MuHdmHa
Poccum ot 20.02.2006 N 03-04-15/38) ykasaHo, 4TO Afsi KOMUTEHTA aBaHCOBbLIM NIIATEXOM MpPU3HAeTCA
KaK aBaHC, MOMyYeHHbI OT MOoKynaTens HenocpeacTBEHHO CaMVMM KOMWTEHTOM, Tak M aBaHC,
NOMy4YE€HHbIN KOMUCCUOHEPOM.
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MopoepxuBaeT HanorosukoB B 3Tom Bonpoce PAC [1anbHEeBOCTOYHOrO OKpyra, KOTOpbIA B
MoctaHoBneHusx ot 28.01.2004 N ®03-A59/03-2/3546 n ot 06.01.2004 N ®03-A73/03-2/3211 ykasan,
4YTO ecnv TOBapbl peanusylTca Yepe3 KOMMCCUOHepa (nocpefHuka), To HanoroBasi 6asa no HUM vy
KOMUTEHTa (COBCTBEHHMKa TOBapOB) BO3HMKAET B MOMEHT MOCTYMIEHUS AEHEXHbIX CPeAcTB, B TOM
yKcre aBaHCOBbIX NMaTexen, OT MOKynaTens Ha cyeTa WM B Kaccy KoMuccuoHepa (nocpegHuka). Korga
3TO NNLIO Nepeyncnmnno Bblpy4Ky COGCTBEHHUKY TOBapa 1 nepevmcrnumo nvm Booble, 3Ha4eHns He uMmeeT,
TaKk KaK 3TO OTHOCWUTCS YXe K IPaXOaHCKO-NpaBOBbIM OTHOLUEHWSM COOCTBEHHMKA TOBapoB W €ro
nocpeaHuKa, KOTopble perynmpyoTca COOTBETCTBYIOLLMMU AOrOBOPHBIMU 00S3aTeNbCTBAMM.

OpHako B cypgebHOM MpakTvke BCTPEYalTCs pelleHus M C NPOTUBOMOMNOXHbIMK BbiBOAaMu. B
yactHocTn, PAC 3anagHo-CubMpCKOro Okpyra HEOAHOKpaTHO OTMedarl, YTO aBaHC MO 3KCMOPTHOW
caenke, MOCTYMMBLUMIA Ha CYET KOMWCCUOHepa, He yBenuimMBaeT Hanorosyto 6a3y no HOC y komuTeHTa.
Mo MHeHuo 3TOro cyda, AaTow onnaTtbl ToBapa crneayeT cuuTaTb NOCTYNeHWe OeHEeXHbIX CPeAcTB Ha
CYeT HamnoronnarenbLyyka, a B UHOM Cflydae HamnoronnaTtenbliMK He MMeeT BO3MOXHOCTW onpefenutb
HarnoroByto 6a3y (cM. MNocTtaHoBneHus ot 28.06.2006 N ®04-3785/2006(23821-A27-31), ot 19.06.2006 N
$04-3506/2006(23468-A27-34), ot 13.12.2006 N ©04-8319/2006(29331-A27-42) n gpyrue).

Takum 06pasom, Ha CerofHsIlLHWA AeHb €AMHOro MoAaxoda K pelleHu OaHHOro Borpoca B
cynebHow npaktuke HeT. OcTaeTcs HaoesTbCs, YTO B CKOPOM BPEMEHU CBOE MHEHMWE MO 3TOW npobneme
BbickaxxeT BAC Po.

HanoroBble cTaBku
Mpobnema 39. Honb He nbrota

Mo obwemy npasuny obnoxenHne HOC akcnopTupyembix TOBapoB, a Takke paboT u ycnyr,
CBSI3aHHbIX C 3KCMOPTOM TOBApOB, OCYLLIECTBNSAETCSA B CTPaHe HasHa4veHus. [lJaHHaa Mepa HanpasneHa Ha
NOAAEPKKY OTEYECTBEHHbIX TOBApPOMNPOM3BOAMTENEN C UENbl YCUMUTb KOHKYPEHTOCMOCOOHOCTb
3KCMOPTUPYEMbIX TOBApPOB HA MUPOBOM pbiHKe. [MoaTomy B nn. 1 n. 1 ¢c1. 164 HK P® ycTtaHoBNeHo, 4To
npu peanusauum TOBapOB, BbIBE3EHHbIX B TAMOXEHHOM PEXMME 3KCMOopTa, MpU YCNOBUW NpeacTaBreHnst
B Hanorosble opraHbl HeobXoaUMbIX AOKYMEHTOB, Hanoroobnoxernve HOC nponsBoanTcst Mo HamoroBom
ctaBke 0%.

Ha npaktvke BCTanm BOMPOC: MOXET M HanoronnatenblMK OTKa3aTbCs OT NMPUMMEHEHUSI CTaBKU
HOC 0% no akcnopTHeiM onepaumam u nnatmtb HOC Kak No BHYTPEHHUM onepauusiM, NPUMEHSS
HanoroBble BblYEThl B 00LLEYCTaHOBNEHHOM Nopsigke?

OHC Poccum oTBeYaeT Ha 3TOT Bonpoc oTpuuartensHo. B Muceme ot 13.01.2006 N MM-6-03/18@
pasbsCHAETCH, 4YTO MNpuMMeHeHue HamnoroBon ctaBkm 0% npu oOKasaHMM ycryr No MepeBO3ke
(TpaHCMOpPTUPOBKE) TOBAPOB, MOMELLEHHBIX MOL TaMOXEHHbIN PEXWM 3KCMOpTa, SBMSIETCA HEe TONbKO
nNpaBoOM HanoronnaTenbLlmMka Mpu yCrioBUM OOKYMEHTANbHOIO MOATBEPXKAEHMS, HO U 0DA3aHHOCTLIO,
yCcTaHoBneHHow cT. 164 HK P®.

ApOuTpaxHble cyabl C 3TUM MOSTHOCTLIO COrMacHbI.

Tak, BAC P® Pewennem ot 09.06.2006 N 4364/06 octaBun 6e3 yooBNEeTBOPEHUS 3asdBIEHWNE
HaroronnarernbLMka O NPU3HaHMM HEOENCTBYOWMMU NonoXeHun abs. 13 ynomsHyToro Bbiwe lMucbma
®HC Poccum ot 13.01.2006 N MM-6-03/18@ w ykasan, uto ctaBka 0% He ABMASETCA NbrOTON U
HanoronnartenbWyMK He BMpaBe MO CBOEMY YCMOTPEHUIO MPOM3BOMBbHO W3MEHHATb YCTaHOBIEHHYHO
HanoroBbIM 3aKOHOAATENbCTBOM CTaBKy Harora. AHanornyHele BbIBOAbI codepXaTtcs Takke B PelleHum
BAC P® ot 31.05.2006 N 3894/06, MNMocTtaHoBnennsx MNpesmgnyma BAC P® ot 20.06.2006 N 14555/05,
oT 19.06.2006 N 1964/06, ®AC BoctouHO-Cubumpckoro okpyra ot 18.10.2007 N A19-6066/07-D02-
7775/07, MoBomxkckoro okpyra ot 21.08.2007 N A65-20853/2006, Ypanbckoro okpyra ot 08.11.2007 N
©09-9046/07-C2 n gpyrux.

A B npowsiom rogy no aton npobneme Bbickasanca KoHctutyuuoHHeii Cyg P®. B OnpepeneHun
oT 15.05.2007 N 372-O-1 oH ykasam, 4YTO HanoroeBas CTaBka, B TOM 4ucCne HyreBasd, sIBNAETCA
06sA3aTenbHbIM  3NIEMEHTOM  HaNoroobIOXEHNA W HanoronnaTtenblUK He MOXET MNpPOU3BOSIbHO €€
NPUMEHATb (M3MEHUTb €e pa3mep B OOMbLUyd WNM MEHbLUYID CTOPOHY) WK OTKas3aTbCA OT ee
NPYMEHEHNS.

Takum o6pasom, Bonpoc 06 06a3aTenbHOM NpMMeHeHuMn Hyneson ctaBku HOC npu coBepLueHnn
3KCMnopTHbIX onepaunii B 2007 r. OKOHYaTENbHO paspeLlnncs B nosib3y HanoroBbIX OpraHoB.

Mpobnema 40. dpaxToBaHme cygHa
CornacHo nn. 2 n. 1 c1. 164 HK P® nepeBo3ka akcnopTHbIx rpy3oB obnaraetca HOC no ctaske 0
npoueHToB. MNpn 3TOM y TeX HanoronnaTenbLUMKOB, KTO 3aHAT B chepe MOPCKUX MEePEeBO30OK, BO3HUKAET

BOMPOC: OTHOCATCA MM yCcnyrM no (paxToBaHUO (apeHge) CyooB K MEPEBO3KE U MOXET N
HarnoronnaTenbLVK NPy UX OKa3aHUM NMPUMEHSTE HYTEBYIO CTaBKy?
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Barnag HanoroBrvkoB Ha nopsgok npumeHeHus nn. 2 n. 1 c1. 164 HK P® npu ocywectsneHun
MOPCKOW NepeBO3kM rpy3oB pasbsicHeH B IMnucbme MHC Poccum ot 05.04.2002 N 03-3-06/893/32-H435.
CornacHo atomy NncbMy NepeBO34MKOM, KOTOPbIV MOXKET NPETEHAOBATL Ha NpUMeHeHne ctaekn 0% npu
OCylLlecTBNeHnn ycrnyr no MOPCKOW nepeBo3Ke Trpy30B, 4BMSETCS MU0, HENoCpeacTBEHHO
OCYLLECTBNSIOLLEE TPAHCMOPTUPOBKY 3KCMOPTUPYEMbIX (MMMOPTUPYEMBIX) FPY30B U Mofy4atoLlee nnaty
3a OKasaHue 3Tux ycnyr. Takum nuuom MoxeT ObiTb Kak cygoBrageney, Tak u ppaxrtoBartesib, BpEMEHHO
BMNagerLnin CyqHOM Ha OCHOBaHWMM [OroBopa opaxToBaHMS CyAHA Ha onpedeneHHbin cpok. OTcioga
cnegyeT, 4YTO NUUO, KOTOpPoe MNpPedoCTaBnsieT CyAHO B apeHay, MyCcTb Aaxe U ONs OCyLlecTBRneHus
NnepeBO30K AKCMOPTHbLIX MPYy30B, NpeTeHgoBaTh Ha NPUMEHEHME HYNEBOW CTaBKU HEe MOXET, TakK Kak OHO
He ABNSIETCA NEPEBO34YNKOM.

OTOT BbIBOA, NoATBEpXAAeT cyaebHasa npakTuka, B Tom vmcne n BAC PO.

B cBoux T[loctaHoBneHnusix [Mpesavngnym BAC P® HeogHOkpaTHO YykasbiBan, 4YTO [OroBop
paxToBaHMsA cygHa Ha Bpems (TaM-4apTep) npeacTaBnsieT cobon AOroBop apeHabl MMYLLECTBa, a He
nepeBo3ku. [103TOMy Ha AaHHbIEe YCNyrn He pacrnpocTpaHATca nonoxexus n. 1 ct. 164 HK P®, Hynesas
ctaBka HOC npu ux okasaHum He npumeHsietcsa (cm. NoctaHoBneHusa ot 23.10.2007 N 1238/07, ot
04.07.2006 N 2313/06, ot 04.07.2006 N 2316/06). AHanorumyHble BbIBOAbI COAEPXATCA TaKkkKe B
MoctaHoBneHusax PAC lMosormkckoro okpyra ot 14.07.2007 N A55-18095/2005 n ot 10.05.2007 N A55-
4372/2006-51.

Ho, cnpaBeanuBocT pagu, Hago ckasaTtb, YTO He BCe Cyabl eQUHOAYLUHbI B 9TOM Bonpoce. He
egvHoxabl PAC Ceepo-3anagHoOro OKpyra BbIHOCUIT PELUEHMS B MOJSb3y HanoronnartenbLyuKoB,
npu3HaBasi NPaBOMEpPHbLIM NMpUMeHeHne HyneBon ctaBk HOC Temu M3 HMX, KTO nepedaBan B apeHay
cyha Ans NepeBO3KM IKCMOPTHBIX rPy30B. 1o MHEHMIO 3TOro cyaa, ycnyru no nepefadve cygHa Bo dopaxT
0115 BbIBO3a TOBApOB 3a rpaHuLy HENOCPELACTBEHHO CBSI3aHbl C MPOM3BOACTBOM M peanu3aumen ToBapoB,
BbIBE3EHHbIX B TAMOXEHHOM pexmnme 3KCnopTa, M notomy osmkHbl obnarateca HOC no crtaske 0% (cwm.
MocTtaHoBneHns ot 14.05.2007 N A56-16353/2004, ot 23.04.2007 N A56-15268/2006 n gpyrue).

Mpobnema 41. Ycnyrm TamoxeHHoro 6pokepa

CornacHo nn. 2 n. 1 cT. 164 HK P® crasky HOC 0% Hy>XHO NpMMeHsiTb K ycnyram "no opraHmsauum
N COMPOBOXOEHWIO MEPEBO30K, MNEPEBO3KE WM TPAHCMNOPTMPOBKE, COMPOBOXAEHMWIO, MOrpy3ke U
neperpyske” BblBO3UMbIX (BBO3MMbIX) TOBapoB. [lpy 3TOM, Kak cka3aHO B 3TOM MOAMYHKTe, Hynesas
CTaBKa pacnpocTpaHseTcs U Ha "vMHble NogobHble paboTel (ycryrm)'. MoXHO v OTHECTU K "nogobHbIM"
ycnyrm 6pokepa no ohopMIEHUIO IKCMOPTHBIX TAMOXEHHbIX AeKnapauun?

Mo MHeHuto MuHdmHa Poccun, yenyrm 6pokepos nog nn. 2 n. 1 ct. 164 HK P® He nognagatoT. A
3HaunT, Takume ycnyrm HyxHo obnarate HOC no craBke 18% (cm. lNucbma MwuHduHa Poccun ot
11.05.2007 N 03-07-08/108, ot 03.04.2007 N 03-07-08/63 n gpyrue). Takke cuyntaet n PHC. B MNMucbme
ot 06.07.2007 N LUT-6-03/534@ HanoroBoe Be4OMCTBO MULUET: "...yCNyrn, OKasaHHble TaMOXEHHbIM
OpokepoMm (aeknapupoBaHue TOBApOB M TPAHCMOPTHBIX CPEACTB, NPeAcTaBlieHNe TaMOXEHHbIM OpraHam
OOKYMEHTOB M [OMONHUTENbHBIX CBEAEHUN, HEOOXOAMMBIX AN TaMOXEHHbIX LEenen, npegcraBneHue
TaMOXEHHbIM OpraHam AekriapypyeMbiX TOBapOB, COBEPLUEHWE WHbIX AEWCTBUA, HEobXoouMbIX Ans
TaMOXXEHHOIO 0POPMITEHNS U TAMOXEHHOIO KOHTPOSS), HE OTHOCSTCA K KOMMIEKCY YCyr, OKa3aHHbIX B
OTHOLLEHMN TOBApPOB, BbIBO3MMbIX 3a Npegensl Tepputopun PP (BBO3MMbIX Ha ee Tepputoputo). B cBsan
C 9TUM Ha OCHOBaHMM MyHKTa 3 cTtaTbu 164 HamoroBoro Kogekca peanusauus Takmx YCIyr nogniexuT
Hanoroobnoxenuto HOC no ctaBke 18%".

Ho HepaBHux nop cyaebHas npakTuka MO 3TOMy BOMPOCY CKragbiBanacb NPOTMBOPEYMBO.
Hanpumep, PAC LieHTpanbHoro okpyra B lNoctaHoBneHun ot 26.06.2006 N A54-9190/2005-C4 npuHan
pelleHre B nomnb3y Hanoromnartenswuka. OH Mpuwen K BbIBOAY, YTO TaMOXEHHOe odopmIieHne
HEMoCpeACTBEHHO CBA3aHO C peanu3auven aKkcropTupyemoro ToBapa. [MoaTomy ycryrm TamoOXeHHOro
Opokepa no gorosopy noanexat obnoxennto HOC no ctaBke 0%. AHanorMyHoe 3aknyeHve cgenan
DAC CeBepo-KaBkasckoro okpyra B [NoctaHoBneHun ot 13.01.2004 N ©08-5071/2003-1971A.

WHoro mHeHus npuagepxmBaeTcd PAC MockoBcKoro okpyra. B cBonx pelueHusix OH HEOOQHOKPaTHO
yKasblBar, 4YTo yCryrM TamoXXeHHOro 6pokepa (geknapupoBaHme TOBapoOB, NpeaCcTaBneHmne TaMOXXEHHOMY
OopraHy AOKYMEHTOB U AOMOSTHUTENbHbBIX CBEAEHWIN, HEOOXOOUMBIX 1A TaMOXEHHbIX LieNnen, CoBepLUEHne
WHbIX OEWCTBUN, HEOoDXoAMMbIX ANs OOPMIIEHUST U TaMOXEHHOro KOHTPOMs) He nognagaroT nof
nepevyeHb YCNnyr, yCTaHoBMEeHHbIx nn. 2 n. 1 cr. 164 HK PO, «kotopbii npegycMaTpvBaeT
HanoroobnoxeHue no Hanoroson ctaBke 0% (cm. MNoctaHoBnenus ot 01.10.2007 N KA-A40/10092-07-1,
oT 14.06.2007 N KA-A40/5444-07, ot 23.05.2007 N KA-A40/3073-07).

Touka B 4aHHOM crnope 6bina noctaerieHa B oktsabpe 2007 r. AkumoHepHoe obwectso "MHTep PAO
ESC" obpatunoce B BAC PO ¢ 3asBneHnem o nepecMoTpe B nopsiake Hagsopa [loctaHoBneHns GAC
MockoBckoro okpyra ot 01.10.2007 N KA-A40/10092-07-1, HO emy B 3TOM ObINO OTKa3aHo (CMm.
Onpegenenune BAC P® ot 11.10.2007 N 12010/07). Takum obpasom, BAC PO gakTtuyeckmn cornacurcs ¢
HarnoroBMkamu B TOM, YTO YCIyrm TamoxeHHoro 6pokepa aomkHel obnaratecs HOC no craske 18%.
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Mpobnema 42. 3aMOpPOXXEHHbIE OBOLLU

CormacHo nn. 1 n. 2 ct. 164 HK P® npu peanusaumm oBollen (Bkroyasi kaptodens)
HanoroobnoxeHne nponssoanTca no Hanoroeow ctaeske 10%.

HanoroBukn HacTtaMBalOT Ha TOM, UTO nNpW peanu3aumn 3aMOPOXKEHHbIX, CyLUEHbIX W
KOHCEPBUPOBAHHLIX OBOLLEW HanoronnatenbliMk He BnpaeBe MpumeHsitb ctaBky 10%, Tak kak Takue
NpoayKTbl SABMSATCS cneacteMem nepepaboTku oBouler. A gns npoayktoB nepepabotkm HK PO He
YyCTaHOBWIT BO3MOXHOCTU npumMeHeHusi ctaBkn 10% (Mucemo MHC Poccum ot 13.05.2004 N 03-1-
08/1191/15@).

Hapo ckasaTb, Y4TO HaNMoroBMKU HE OOVHOKU B TAKOW TPaKTOBKE MOMOXEHWA HamnoroBoro Kogekca.
HekoTopble apbutpaxHble cygbl cuMTaloT Tak xe. Hanpumep, ®AC Bonro-Bsatckoro okpyra BbIHEC
peLleHne B NoMnb3y HANOroBOro opraHa u npusHan Heob0CHOBAHHBLIM NPYMEHEHNE OpraHM3aunen CTaBKu
10% npu peanu3aumm 3aMOPOXEHHbLIX OBOLLEW, KOTOpble OH Cc4Yen npogyktamu nepepaboTku
(MoctaHoBnenne PAC Bonro-Bstckoro okpyra ot 14.05.2007 N A31-9242/2005-15).

OpgHako B OOnMbLUMHCTBE CcryvaeB Ccydbl BCe-TakM CYUTAT BO3MOXHBLIM  MPUMEHEHME
aecatvnpoueHTHon crtaBkm HAC npu peanusaumn 3aMOPOXKEHHBIX, CYLLIEHBIX U KOHCEPBUPOBAaHHbIX
oBowen. B kavectBe npumepa MoxHO npuecTtu lNMoctaHoBneHne PAC 3anagHo-Crnbupckoro okpyra ot
28.06.2006 N ©04-3757/2006(23793-A27-14). B Hem cyg ykasan, 4To HanoronnaTenbLyK, OCyLLeCcTBNSAs
peanu3aunio CBEXEMOPOXXEHbIX OBOLLEN, OBOLLHbIX CMECEN U rpMbOB, MPaBOMEPHO 3asABIIAN HANOroBYHO
ctaBky 10%, nockonbky u3 nn. 1 n. 2 cr. 164 HK P® He cnenyeT, 4YTo NbroTHasi CTaBka NpUMeEHSETCs
TONbKO MpU peanusaunm ceexmnx osollen. B apyrom gene 1ot e PAC OTKNOHWN 4OBOAbI HANTOTOBUKOB O
TOM, YTO 3aMOPOXEHHbIE, KOHCEPBUPOBAHHbIE WM CyLUEHblE OBOLUM MpPEeacTaBnsalT cobow npoaykT
nepepaboTKM OBOLLEW, TaK Kak MpuM 3TOM HE MPOUCXOAUT U3MEHEHUS] KayeCTBEHHbIX XapaKTepUCTUK
npoaykTa, a Nulb COXPAaHSIOTCA ero nepBoHaYanbHble CBOWCTBA. Ha 3TOM OCHOBaHWMM cyd npuwen K
BbIBOAY, YTO peanusaumsi 3aMOpPOXEHHbIX, KOHCEPBUPOBAHHbLIX U CyLUeHbIX oBowen obnaraetca HOC no
ctaske 10% (MoctaHoBnenne ®AC 3anagHo-Cubupckoro okpyra ot 10.05.2006 N &04-
2510/2006(22118-A27-14)). AHanorudHble BbIBOAbl copepxatca Takke B [loctaHoBneHusax PAC
MockoBckoro okpyra ot 13.03.2006 N KA-A41/1538-06 u ot 09.03.2006 N KA-A41/1353-06,
LleHTpanbHoro okpyra ot 25.08.2004 N A09-2333/04-16, 3anagHo-Cubupckoro okpyra ot 22.05.2006 N
$04-2827/2006(22621-A27-25) n gpyrux.

OkecnopT

maea 21 HK P® BosmaraeTr Ha HanoronnatenbLMKOB 00S3aHHOCTb [JOKYMEHTanbHO
noaTBepxaatb 060CHOBAaHHOCTbL MpUMeHeHusa Hyrneson ctaBku HOC B nopsigke, NpegyCMOTPEHHOM CT.
165 HK P®. lNpu aTtom nopsgok AOKYMeEHTanbHOro NOATBEPXAEHUS 3KCnopTa Bcerga Bbi3blBa€T MHOMO
BOMPOCOB.

Mpobnema 43. CAMCOK AOKYMEHTOB

lMepeyeHb OOKYMEHTOB, NpeACcTaBeHne KOTOPbIX HaNoronnaTenbLWMKOM B HANOrOBYH MHCNEKLMIO
ABNAETCA HeobXoAMMbIM YCITOBUEM MOOTBEPXKOAEHUSA OOOCHOBAHHOCTM MPUMEHEHUS WM HAIOroBOW
ctaBku 0% u HanoroBbIX BbIYETOB, YCTaHOBIEH cT. 165 HK PO.

[aHHbI NepeyveHb SBMAETCA 3aKpbiTbiM. [1OSTOMY HMKakue [pyrme AOKYMEHTbl HanoroBuKu
TpeboBaTb He MoOryT. HoO Ha npakTuke HanoroBUKW Janeko He Bcerga crnegylT 3TOMy Mpasuiy,
3acTaBnas HanoronnaTtensLMKOB NoATBepX4aTe CBOE MNpaBO Ha Bo3MmelleHue "akcrnopTHoro” HOC
pasHoro poda AOMOSTHUTENbHBIMU JOKYMEHTAMU 1 CpaBKaMMu.

CypnebHon npakTMKe W3BECTHbl Criyyaw, Korda HaroroBuMkMm HeoDOCHOBaHHO TpeboBann oOT
HanoronnartenbLLMKOB CriefytoLme JOKYMEHTbI:

- BbIMACKY W3 TOProBOro peectpa CTpaHbl MPOUCXOXAEHUS WMHOCTPAHHOro MNoKynatens
(MocTtaHoBneHne ®AC Mockosckoro okpyra ot 07.02.2005 N KA-A40/136-05);

- ceptudukaThl kadyectBa Ha ToBap (MoctaHoBneHma PAC Mockosckoro okpyra ot 01.02.2007 N
KA-A40/13797-06, CeBepo-3anagHoro okpyra ot 19.01.2006 N A56-52341/04 n ot 22.10.2007 N A56-
38893/2006);

- aKT BbINOMHEHHbIX paboT (oka3aHHbIx ycnyr) (MoctaHoBneHne PAC Ceepo-3anagHoro okpyra ot
23.01.2006 N A56-46644/04);

- nacnopt cgenku (MoctaHoenenns ®AC Mockosckoro okpyra ot 20.02.2007 N KA-A40/698-07,
CeBepo-3anagHoro okpyra ot 18.04.2006 N A52-6098/2005/2 n gpyrue);

- cyeT-hakTypy Ha peanusoBaHHbIV TOBap, BbICTABMEHHbIA MHOMOKYNATENo, KOMUN KHUM NPOAaX,
B KOTOPOW OTpaXkeH cuyeT-hakTypa, a Takke konuu kHurm nokynok (MoctaHosnenuns ®AC MockoBckoro
okpyra ot 30.07.2007 N KA-A40/7250-07, BoctouHo-Cubumpckoro okpyra ot 31.07.2007 N A78-3121/06-
C2-17/150-902-4762/07, CeBepo-3anagHoro okpyra ot 20.06.2007 N A56-14373/2006 v gpyrue);
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- akT npuemkmn ToBapa (MoctaHoBneHus PAC Cesepo-3anagHoro okpyra ot 04.08.2005 N A56-
45726/04, MockoBckoro okpyra oT 26.05.2005 N KA-A40/3284-05 n gpyrue);

- JNINLEH3NI0 Ha OCYLLECTBMEHME OnpederneHHbiXx BuaoB AeatenbHocTu (MoctaHoBneHus PAC
Mockosckoro okpyra ot 09.08.2007 N KA-A40/7685-07, Cesepo-3anagHoro okpyra ot 19.03.2007 N A56-
7922/2006, Ypanbckoro okpyra ot 20.11.2006 N ®09-10196/06-C2, LieHTpanbHoro okpyra oT 12.04.2006
N A09-4745/05-12);

- AOKYMEHTbI, NoATBEpXAatoLwmne npoucxoxaeHne (npomssoautens) toapa (MocraHoeneHns GAC
CeBepo-KaBkasckoro okpyra ot 12.10.2006 N ®08-4817/2006-2034A, LleHTpanbHOro okpyra oOT
02.05.2006 N A14-20544-2005778/10);

- goroeop c nepeBo3ynkom rpysa (MoctaHoenenuns ®AC LleHTpanbHoro okpyra ot 02.05.2006 N
A14-20544-2005778/10, Bonro-Batckoro okpyra ot 23.01.2004 N A79-3362/2003-CK1-3247,
Mockosckoro okpyra ot 15.09.2006 N KA-A40/8683-06);

- KOMMEPYECKMI CYET K KOHTpaKTaM C MHOCTpaHHbIM nokynaTtenem (MoctaHoeneHns GPAC Cesepo-
3anagHoro okpyra ot 20.02.2006 N A56-39249/04, MockoBsckoro okpyra ot 20.09.2006 N KA-A40/8908-
06);

- cknagckme gokymeHTbl (MoctaHoBneHne PAC Cesepo-3anagHoro okpyra ot 20.02.2006 N A56-
39249/04);

- BeTepuHapHbIn ceptudmkat (MoctaHoeneHus PAC Ceepo-3anagHoro okpyra ot 11.05.2006 N
A52-5671/2005/2, ot 24.04.2006 N A52-5673/2005/2 n ot 10.05.2006 N A52-5672/2005/2);

- npunoxennst kK koHTpakTy (MoctaHoBneHns PAC Ceepo-3anagHoro okpyra oT 26.02.2007 N
A56-58941/2005, Moomxkckoro okpyra ot 06.02.2007 N A12-11988/06-C33, MockoBCKOro okpyra ot
15.10.2007 N KA-A40/10481-07, Bonro-Bsitckoro okpyra ot 17.09.2007 N A29-1310/2007 v gpyrue);

- unBomnc (MoctaHoBneHus PAC Cesepo-Kaskasckoro okpyra ot 07.08.2007 N $08-4943/2007-
1890A, Ceepo-3anagHoro okpyra oT 26.02.2007 N A56-47003/2005, MockoBcKoro okpyra oT
05.02.2007 N KA-A40/13017-06 v gpyruve);

- cBudT-coobeHne (MoctaHoBneHns PAC BocTtouyHo-Cubupckoro okpyra ot 01.03.2007 N A19-
8332/06-902-780/07, MockoBckoro okpyra oT 27.09.2007 N KA-40/9940-07, lMoBomKcKOro okpyra ot
08.05.2007 N A55-17887/06, CeBepo-3anagHoro okpyra ot 29.05.2007 N A56-57212/2005 v gpyrue);

- 3aaBneHue o Bo3eparte HIOC (MoctaHoBnenue lMNMpeananyma BAC PO ot 26.06.2007 N 15004/06).

Bo Bcex nepeyucneHHbIX Bblwe cry4dasx cyabl npusHanu TpeboBaHMs HanoroBbIX OpraHoB
He0OOCHOBaHHbLIMMU.

Mpobnema 44. [JokyMmeHTbI BMECTE C AeKnapaunen

Mpu npeacTaBneHny HamoronnaTenblMKOM OKYMEHTOB AN NOATBEPXAEHUS OBOCHOBAHHOCTU
NPYMEHEHNS UM Hanoroson ctaekv 0% M HaNoOroBbIX BbIMETOB MOTYT BO3HUKHYTb ABa BOMNpOCa.

MepBas npobnema cBsizaHa C TeM, YTO HaNOroBble OpraHbl MOMyT OTKa3aTb HaroronnaTenbLMKy B
HanoroBbIX BblYETax, €Cv TOT OAHOBPEMEHHO C AeKnapauMen He NpeacTaBuUT B HANOrOBYH) MHCMEKLMIO
NnepBUYHbIE AOKYMEHTHI MO B3aMMOOTHOLLEHMSM C POCCUINCKMMM MOCTaBLLMKaMu TOBapoB (paboT, ycnyr),
KOTopble MOATBEPXAAlT ero npaBo Ha npumeHeHue BbideToB Mo HOC (cueTa-hakTypbl, AOKYMEHTHI,
noateepxgatowme ynnaty cymm HOC npogasLy).

Mo paHHOW KaTeropum cnopoB cyAebHble pelleHus! BbIHOCUITUCH YxKe HeogHOKpaTHo. [Mpudem B
nocnegHee BpPeEMS UCKITOYUTESNbHO B MONb3Y HAnoronnaTenblUMKoB. Heckonbko pelleHun No 3Tomy
Bonpocy MpuHan u Beicwun Apbutpaxuein Cyg. B csoem lMoctaHoBnenun ot 13.03.2007 N 15557/06
Mpesnanym BAC PO ykasan cnepytoulee: "B cootBeTcTBMU C [NocTaHoBneHuamm MNpesngnyma Beicwero
ApbutpaxHoro Cyga Poccuiickon ®egepauum ot 19.10.2004 N 4356/04, ot 14.12.2004 N 3521/04, ot
05.12.2006 N 10855/06 npaBuna raebl 21 Kogekca He ycTaHaBnMBalT 00A3aHHOCTU
HanoronnaTtenbLMKOB OLHOBPEMEHHO C HanoroBOW [eknapauuer Mo Hanory Ha [gobaBreHHyto
CTOMMOCTb MO HamnoroBon cTtaBke 0 MpoOUEHTOB <*> MpeAcTaBnATb B HANOrOBbIA OpraH MepBUYHbIE
OOKYMEHTbI, 0O0CHOBbIBaAOLLME HANOroBbI BblYET".

<*> C 1 gauBaps 2007 r. vHdopmMauusa o6 onepauusx, obnaraembix HOC no HyneBon cTaBke,
OoTpakaeTcs HanoronnarenbLmkoM B eaunHon Oeknapaumm no HOC B pasa. 5.

AHanornyHele BbiBOObl copgepxaT Tawkke [loctaHoBneHms AC Ceepo-3anagHoro okpyra oT
26.07.2007 N A66-1003/2007 n ot 08.11.2007 N A05-2367/2007, MockoBckoro okpyra ot 08.08.2007 N
KA-A40/7828-07, MNMoBomxckoro okpyra oT 19.12.2006 N A57-30993/05-5 n gpyrue.

Takum oOpa3oM, OTka3 B MNPMMEHEHWW HarnoroBbiX BbLIYETOB MO YKA3aHHOW Bbille MpUYUNHE
ABMNSAETCA HE3AKOHHBIM, YTO YOeauTenbHO NOATBEPXKAAET CITOXUBLUASACS apbuTpakHasa npakTuka.

Btopas npobrnema cBf3aHa C NpeAcTaBneHVEM JeknapauuMu M MOSIHOrO MnakeTa AOKYMEHTOB,
npegycmoTpeHHoro ¢T. 165 HK P®. CornacHo n. 10 cT. 165 HK P® goKyMEHTbI, yKasaHHble B 3TOW
cTtatbe, OOMKHbl ObiTb MpeAcTaBrieHbl HanoronnartenbliMkaMu OOHOBPEMEHHO C Aeknapauven. B
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NPOTUBHOM Cry4ae HarnoroBbIl OpraH OTKaXeT B NpuMeHeHun Hyneson ctaBkm HOC. Bo3HukaeT Bonpoc:
OyQeT nn Takowm 0TKa3 3aKOHHbLIM?

B oTtnuuve oT npegbiaywiero, nNpyv peLleHuMn ITOro BOMpoca CyAdbl HE CTOMb €OUHOLYLUHbI.
Hanpumep, ®AC CeBepo-3anagHoro okpyra cyuMTaeT, YTO Hanoronnartenbluk He MMeeT npaBa Ha
npumeHeHne crtaskn HOC 0%, ecnu ogHOBPEMEHHO C HANOroBOW Aeknapaumen MM He Obin NpeacTaBreH
MOMHBIA NakeT LOKYMEHTOB, NPedycMOTpPeHHbIX cT. 165 HK P® (cm. lMoctaHoBnewuns ot 24.09.2007 N
A56-938/2007 n ot 07.05.2007 N A56-4398/2006).

WHoro MHeHust npuaepxusatotca cyabl 3anagHo-Cubupckoro (MoctaHoBnenne ot 15.05.2007 N
$04-2846/2007(34014-A27-14)), Mockosckoro ([NoctaHoBneHue ot 07.09.2006 N KA-A40/7955-06),
Mosomxkckoro ([NoctaHoBneHne oT 12.04.2007 N A12-15523/06-C36), BocTtouHo-Cubupckoro
(MoctaHoBnenne ot 18.10.2007 N A10-955/07-902-7401/07) okpyroB. OHM cuuTaloT, 4TO Mogaya
OOKYMEHTOB, NoATBepXAarLmnx Hanoroyto ctaBky 0%, He OQHOBPEMEHHO C 3KCMOPTHOM AeKknapauuven
He uMeeT NPaBOBOro 3HaveHus, nockoribky n. 10 ct. 165 HK P® He copepXnT Takoro oCHOBaHWSA Ons
OTKa3a B NPMMEHEHWM HYITEBO HANOroBOW CTABKWN M HANOTOBbIX BbIMETOB.

Cygsa no Tomy, uTto konnerus cyger BAC P® oTkasana HamnoroBoW MHCNEKLMM B NEpecmoTpe
MoctaHoBnenns ®AC BoctouHo-Cubumpckoro okpyra ot 18.10.2007 N A10-955/07-902-7401/07 B
nopsigke Hagsopa, no3vumsi 3Toro cyda (M Apyrux, COMMacHbIX C HUMM) SIBMSETCA MNpaBWITbHOW (CM.
Onpegenexne BAC PO ot 25.01.2008 N 18045/07). Cyobn BAC cormacunmcb ¢ CygoM KacCauMOHHOM
WHCTaHUMW, KOTOPbIA yKasan HaroroBukam, YTo A0 ucTeydeHus 180-OHEBHOr0 Cpoka y MHCMEKUUM HET
NMPaBOBbIX OCHOBAHWIN 41151 OTKAa3a HanoronnaTenbLlMKy B MOATBEPXAEHNN 0OOCHOBAHHOCTU NPUMEHEHMS
HanoroBoW ctaBkM 0% B OTHOLLIEHMM ONepauunii No peanu3auumn TOBApOB Ha 3KCMopT.

Mpobnema 45. oHauncnexnmne HOC oo ucteveHus 180 gHen

CormacHo n. 9 cr. 165 HK P® HanoronnatenblMK LOMMKEH MPeacTaBUTb [AOKYMEHTHI,
noaTeepxaarowme o60CHOBAHHOCTbL MPUMEHeHUst UM Hanoroeow cTtaBkn 0%, He nosgHee 180 aHewn ¢
AaTtbl MOMELLEHMS TOBAapOB MOA COOTBETCTBYIOLLMIA TAMOXEHHBIN pexuM. Ecnn gokymMeHTbl He cobpaHbl
Ha 181-1 OeHb, cuMTasd C yka3aHHOW AaTbl, HanoronnaTenblWK OPKEH NPUMEHUTD K Onepauumn CTaBKy
HOC 10% vnn 18%.

lMpn sTOM HamoroBoe BEAOMCTBO CHWUTAET, YTO HASOTOBbIA OpraH MOXET AOHaYMCNUTbL Hamor
akcnopTepy M o ucrevenuss 180-gHeBHoro cpoka. B lNMucbme ®HC Poccum ot 09.08.2006 N LUT-6-
03/786@ ykasaHO, 4TO e€CnvM [OOKYMEHTbl, MNPEeACTaBfiEHHble HanoronnartenblwmkoMm, He OyayT
cooTBeTcTBOBaThb TpeboBaHusm cT. 165 HK PP, To HanoroBbI opraH MOXXeT NPOM3BECTU AOHAYNCIIEHNE
HOC no craBke cootBeTcTBEHHO 10% mnu 18% po ucteveHnsa 180 gHen, cuntas ¢ Aatbl NOMELLEHUS
TOBapPOB MOA COOTBETCTBYIOLLMA TAMOXEHHbIV pexum. [JaHHas no3vumust HAXO4UT CBOE NOATBEPXKAEHME B
oTaenbHbIX cyaebHbix peweHusx. B uactHoctn, PAC [JanbHEBOCTOMHOIO OKpyra npuaHam, 4To
HamnoroBbI oOpraH BnpaeBe npou3Bect poHauncneHe HOC po wctevenHna 180 pgHenm npu
HenogTBepxaeHun akcnopta (MoctaHoBneHue ot 07.06.2007 N ©03-A16/07-2/1691).

Ho Takue pelweHus Bce xe pedkocTb. BomblMHCTBO cygoB cumtaioT mHade. OHM HaxogdT
HegonycTMMbiM goHauyucrienne HOC HanmoronnaTtenbLinKy npy HEMOATBEPXKOAEHHOM 3KCMOpTe, €Crnu C
MOMEHTa BbIMyCka TOBapoOB B pexume akcnopta He npowsio 180 gHen (cm. MNoctaHoBneHus PAC
MockoBckoro okpyra oT 16.11.2006 N KA-A40/11202-06, Nosomkckoro okpyra ot 10.10.2006 N A72-
1899/2006-13/89 n pgpyrue). MNpaBunbHOCTL Takoro noaxoda KOCBEHHO nopTeepxpaeT OnpegeneHuve
BAC P® o1 25.01.2008 N 18045/07.

lMpobnema 46. NepeBon AOKYMEHTOB Ha PYCCKUI SA3bIK

[oKyMeHTbl, KOTOpble HeobxoouMMO MpeacTaBuTb [ANs  MNOATBEPXOEHWS 0OOCHOBAHHOCTU
npumeHeHnst Hanoroson ctaBkn 0% M HANOroBbIX BbIMETOB MO SKCMOPTHLIM Onepauunsam, nepedncrieHbl B
cT. 165 HK P®. Ho B Hen H1 crnoBa He cka3aHo O TOM, HaAo N NePEeBOAUTb Ha PYCCKUN A3bIK T€ U3 HUX,
YTO COCTaBMNEeHbl HA NHOCTPAHHOM SA3bIKE.

OHC Poccumn cumTaeTt, 4Tto nepesod Heobxogmm, MO0 OOKYMEHT HA UHOCTPAHHOM si3blke NuwaeT
HanoroBLIN OpraH BO3MOXHOCTU MCCNeaoBaTb M OLEHUTb CBEOEHUs, coaepXawmecss B HeM, W,
COOTBETCTBEHHO, MPUHATE OOOCHOBaHHOE peLleHVe MO pe3ynbTaTaMm yKa3aHHOW npoBepku. [Moatomy
BMECTE C [eknapauuen Hanoronnatenblmk obsi3aH NpecTaBUTb B HanoOroBYKH MHCMEKLUIO KOMWK
OOKYMEHTOB C Haanexaue 3aBepeHHbiM nepeogom (Mucema ®HC Poccum ot 11.10.2006 N LIT-6-
03/996@ w ot 26.07.2006 N 03-2-03/1400@, YMHC Poccun no r. Mockse ot 31.03.2003 N 25-
08/17810).

OpHako, kak nokasbiBaeT cygebHasi npakTvka, MHEHMEe HaroroBUKOB He GeccnopHo. KoHeuyHo,
OOKYMEHT [OoSmkeH OblTb NepeBedeH Ha PYCCKUA A3bIK, ECIM ero COAepKaHne HEBO3MOXHO YCTaHOBUTb
0e3 aToro. Ho ecnu HamnoroBbii opraH He oOpallancst K opraHMsauumn ¢ TpebGoBaHWEM MpencTaBUTb
Hagnexawum o6pas3oM 3aBepeHHble MNepeBOAbl OOKYMEHTOB, TO OTKa3 B MPMMEHEHMM HanoroBbiX
BblHeToB U cTtaBkn 0% MO Takomy OCHOBaHMIO ByaeTt ABnATbCA HenpaBoMepHbIM (CM. MocTaHoBREHWs
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®AC Ypanbckoro okpyra ot 04.07.2007 N $09-5027/07-C2, BoctouHo-Cubumpckoro okpyra ot 03.05.2007
N A19-20436/06-20-902-2311/07, 3anagHo-Cubupckoro okpyra ot 18.06.2007 N ®04-4034/2007(35398-
A27-41), MockoBckoro okpyra ot 31.10.2007 N KA-A40/11172-07-I n gpyrue).

Takke cnegyet ckasaTb, YTO €CTb JOKYMEHTbI, MOATBEPXKAAOLLME NPABO Ha NPUMEHEHUE HYNEBOM
cTaBkn u BbideToB no HAOC, koTopble MOryT ObiTb MPUHSATLI HANoroBbIM opraHoM W 6e3 nepesopa.
Hanpumep, B ogHoMm u3 gen ®AC MoOCKOBCKOrO OKpyra OTKMOHMIT [OBOZ HarloroBoro opraHa o
HenpaBOMEPHOCTWU MNpPEeACTaBNEHUst CBUMT-COOOLLEHNA Ha WHOCTPaHHOM s3blke. Cyn peluun, 4To
npeAcTaBleHHbIE 3asBUTENEM OOKYMEHTbLI BOCNPUHUMAlOTCs 6e3 nepeBoda Ha pyCCKUI A3bIK, Tak Kak no
HMM MOXHO OMpefenvTb HaMMeHOBaHWe Mnory4vaTens, HOMep KOHTpakTa M uHBOWChl ([MocTtaHoBneHWe
®AC Mockosckoro okpyra ot 16.07.2007 N KA-A40/6653-07).

Mpobnema 47. Cya v AOKYMEHTHI

CornacHo cT1. 165 HK P® gokymeHTbl, noaTBEpXAatoLLme npaeo Ha npuMmeHeHve ctasku HOC 0% u
HaroroBbIX BbIYETOB, AOMKHbI OblTb NPEACTABMNEHbI HANOrONaTeNbLUMKOM B HANIOrOBYH MHCMEKLMIO.

Hepenko Ha npakTuke BCTAeT BOMPOC: @ MOXHO N NOATBEPAUTL MPaBO Ha NPMMEHEHNE HYNEBON
CTaBKu, NpencTaBMB LOKYMEHTbl HEMOCPEACTBEHHO B CyA, YK€ MOCre TOro, Kak HanoroBbiM OpPraHoMm
BbIHECEHO OTKa3Hoe pelueHne?

CypebHaa npakTuka [aeT Ha 3TOT BOMpPOC oTpuuatenbHbii oTBeT. [pesvgnym BAC PO B
MocTtaHoBneHusix o1 06.07.2004 N 1200/04, ot 21.09.2005 N 4152/05, ot 18.04.2006 N 16470/05, ot
16.05.2006 N 14873/05 u ot 16.05.2006 N 14874/05 He pa3 oTme4an, 4To B cooTBetcTBMM C n. 10 CT.
165 HK PO® pgokymeHTbl, YyKkasaHHble B 3TOW cCTaTbe, NPEeACTaBnsATCA HanoronmartenblnKoM
O[HOBPEMEHHO C TMoJayer HanoroBon pAeknapaumu. [loaTomy npeacTaBneHWe TMOMHOro naketa
OOKyMeHTOB, onpeferneHHoro cT. 165 HK P®, HenocpedcTBEHHO B Cyd He siBNAETCA MOBOAOM AN
MPUHATUS CYOOM pELIeHUs O MPU3HAHMU HE3AaKOHHbIM OTKas3a WHCMEKUMM B BO3MELLEHMU Hanora.
[MpoBepka 3aKOHHOCTU PELLEHNSs], BBIHECEHHOIO MHCMNEKUMEN, AOMKHA MPOBOAUTBLCS C YYETOM TOSbKO TEX
OOKYMEHTOB, KOTOPbIMW pacnonarana vHcnekuus. NpeacraBnsas AOKYMEHTbI B CyAd, HanoronnaTtenbLimk
HapylwaeT ycTtaHoBneHHbln HK P® nopsigok noaTtBepxaeHus npaBa Ha MoflydeHUe BO3MELLEHUSA Mpu
npvMeHeHun Hyneson ctaeku HAOC.

B koHue 2007 r. NneHym BAC P® npuHsan lMoctaHoBnenne ot 18.12.2007 N 65 "O HekoTOpbIX
npoueccyanbHbIX BOMpPOCax, BO3HWMKAKOLLMX MPW PacCMOTPEHMU apOUTPaXKHbIMW Cygamu  3asiBNEHWN
HanoronnarenbLMKOB, CBSI3aHHbIX C 3alLMTOMN MpaBa Ha BO3MELLEHME Harora Ha [00aBMEHHYH
CTOMMOCTb MO onepauuaM, obnaraeMbiM Ha3BaHHbIM HaNorom no craeske 0 NPOLEHTOB", B KOTOPOM Aar
apbutpaxHbiM CyJaM HECKONbKO pekoMeHgauum no BonpocaMm "akcrnoptHoro” HOC. B atom
MocTaHoBNEHMM elle pa3 NOAYEPKHYTO, YTO HaroronnaTenblUK HE MOXET MpeacTaBnsiTe JOKYMEHTHI,
NOATBEPXKAAOLWME NPaBO Ha npuMeHeHue Hymnesow cTtaBkm HOC, HenocpeactBeHHo B cyd (. 3
MocTaHoBNEHNSR).

Mpobnema 48. OdhopmneHne JOKYMEHTOB Npu 3KCropTe

Mpn peanu3aumm TOBapOB Ha 3KCMOPT ANA NOATBEPXKOEHWST OOOCHOBAHHOCTU MPUMEHEHUS
HanoroBon cTtaBkv 0% M HaNoOroBbiX BbIMETOB Hanoronnartenblmk 0bs3aH NpeacTaBuTb B HANorosble
opraHbl JOKYMEHTbI, nepevncnexHsle B n. 1 cT. 165 HK PO.

Mpu nogrotoBke M OOPMAEHUN 3TMX AOKYMEHTOB HArnoronnaTtenbLUuKM MOTYT CTOJIKHYTbCS C
psaoMm npobniem, KoTopble, BMOMIHE BEPOSITHO, MM MpuAETCS pewatb B cyde. Ha cerogHsiwHMn geHb
OONBbLUMHCTBO BOMPOCOB, CBA3aHHBIX C OGOPMIIEHMEM 3KCMOPTHBIX AOKYMEHTOB, YK€ HalmM CBOe
paspelleHne B cygebHon npaktuke. PaccmatpmBas crnopbl 06 "akcnoptHom" HOC, cyabl npuwnu K
crnegyoLw M BeIBOAAM:

- OTCYTCTBME Ha 3KCMOPTHOM KOHTpakTe OTMETKM OaHka O npueMe €ero Ha pacyeTHoe
0obCcnyXunBaHe He SIBMSIETCH OCHOBAHMEM A1 OTKa3a HanoronnaTenblnky B npuMeHeHumn ctaBkm 0% u
HanoroBbiXx BbibeToB (cM. [MoctaHoBnenns ®AC Cesepo-3anagHoro okpyra ot 12.02.2007 N A56-
14102/2006, ot 11.01.2007 N A56-24741/2006 v gpyrve);

- OTCYTCTBME B KOHTpakTe HaHKOBCKUX PEKBM3UTOB MOKyMaTens ToBapa He SABMSeTCS HapyLleHNeM
nopsigka oopmMIIEHMS SKCMOPTHBIX AOKYMeEHTOB (cM. MoctaHoBnenns PAC CeBepo-KaBkasckoro okpyra
oT 21.06.2006 N ®08-2689/2006-1145A, MockoBckoro okpyra oT 21.09.2005 N KA-A40/8839-05 un
Apyrve);

- [OroBOP Ha MOCTaBKy TOBapa WHOCTPAHHOMY MOKynaTento MOXeT ObiTb 3aKk/o4YeH He TOMbKo
NMocpeaCcTBOM MOANUCAHMSA €OMHOr0 AOKyMeHTa (KOHTpakTa), HO M MyTeM npuema 3akasa (3asiBku) OT
nokynarensi, o6MeHa nucbMammu 1 gpyrumm cnocobamm (cm. NocraHoBnenusa ®AC 3anagHo-Cnbupckoro
okpyra ot 25.04.2007 N $04-2473/2007(33676-A45-34), Mockosckoro okpyra ot 23.01.2007 N KA-
A40/13659-06, NMoBomxckoro okpyra ot 13.11.2007 N A65-8772/2006 v gpyruve);

- CBUOETeNnbCTBOBATb O MOCTYMMIEHMM Ha CYET HaroronnatenbliMka OEHEXHbIX CpeacTs oT
WHOCTPaHHOrO Nnua - NoKynaTesns 3KCnopTUPYEMOro ToBapa MOXET TOSbKO BbINUCKa U3 MNLIEBOIO CYETa,
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BblAaHHas 6aHKOM KIMeHTy-HanoronnaTenbLlMKy, CO BCEMU MPaBUibHO 3anofIHEHHLIMW PEKBU3UTaAMW U
3aBepeHHas nevaTtblo 6GaHka. HukakolW Apyro [OKYMEHT BbIMUCKY 3aMEHWTb He MOXeT (CM.
MocTtaHoenenns ®AC MockoBckoro okpyra ot 17.09.2007 N KA-A40/9429-07, MoBOMKCKOro okpyra ot
29.08.2007 N A12-10651/06 n gpyrue).

lMpn aTOM OTCYTCTBUE B BbINUCKE YKa3aHWU Ha 3KCMOPTHBIA KOHTPAKT He SIBMSIETCS HapyLleHUeM
TpeboBaHun cT. 165 HK P®, Tak kak CBA3b MeXay KOHTPAKTOM W MOMYYEeHHOW BbIPYYKOW MOXHO
NoATBEPAWUTb APYIrMMU OOKYMEHTamW, Hanpumep TaMOXeHHOW Aeknapauuen, cBudT-coobLyeHnsamu,
nepennckon ¢ KoHTpareHToM u gpyrumu (cm. MNoctaHoBneHnss PAC MockoBckoro okpyra ot 16.07.2007 N
KA-A40/6676-07, BocTtouHo-Cnbupckoro okpyra ot 14.01.2005 N A19-6149/04-20-902-5168/04-C1,
CeBepo-3anagHoro okpyra ot 25.05.2006 N A56-29181/2005 n gpyrue);

- onnara nokynatenemM 3KCMOPTHOrO ToBapa 4Yepe3 KOPPECNOHAEHTCKMA cyeT OaHka, a Takke
yyactme cwunmanoB OaHka nNpW OCYLLECTBIIEHMM pacyeToB He MNpoTMBOpeYaT [LENCTBYOLLEMY
3akoHogaTtenbctBy (cM. NoctaHoBneHunsa ®AC lMosorkckoro okpyra ot 22.02.2007 N A55-6756/2006,
Mockosckoro okpyra ot 12.07.2007 N KA-A40/6553-07, Cesepo-3anagHoro okpyra ot 23.07.2007 N A56-
13519/2006 n gpyrue);

- NMOCTYNEHUE BbIPYYKM MO SKCMOPTHOMY KOHTPAKTY OT TPETbMX UL, HE NULIAET 3KCNopTepa npasa
Ha npumMmeHeHue ctaskn 0% n BoameweHne HOC <*> (cm. MNoctaHoBneHns ®AC MockoBCKOro okpyra ot
31.07.2007 N KA-A40/6279-06, Mosormkckoro okpyra ot 01.02.2007 N A06-2623Y/4-24/06 v gpyrue);

- onnaTta 9KCMOPTHOrO TOBapa BEKCENEeM He MOXEeT SBMNATbCA OCHOBAaHWEM Ans OTkasa B
npumeHenmn ctaBkn 0% (Onpegenenne KC PO ot 04.04.2006 N 98-O, T[octaHoBnewns PAC
MoBomxkckoro okpyra ot 19.06.2007 N A55-15618/06, 3anagHo-Cubupckoro okpyra ot 09.02.2005 N
®04-6171/2004(A03-4091-34) u gpyruve);

- B LUensax noarBepXaeHus 000CHOBAHHOCTU NpUMeHeHUs cTaBku 0% HamnoronnartenbLimMK MOXeT
npeacTaBuUTb B HAmOrOBbI OpraH BPEMEHHbIE TaMOXEHHbIE AeKnapauum C¢ OTMETKaMU TaMOXEHHbIX
OpraHoB O BbiBO3e ToBapa 3a npegenbl Tepputopun PO (cm. MNMoctaHosneHus ®AC MoBOMKCKOro okpyra
ot 02.05.2007 N A57-8991/06-5, CeBepo-3anagHoro okpyra ot 28.09.2007 N A05-1961/2007 n gpyrve);

- OTCYTCTBUE MOANNCU COTPYAHMKA TAMOXHM B TAMOXEHHON AeKrapaumm He sIBNAETCS OCHOBAHVEM
AN oTkasa HanoronnaTtenbluky B npumeHeHun ctaBkum 0% v HanoroBbix BblMeTOB ([locTaHoBReHus
DAC Tososmkckoro okpyra ot 14.09.2007 N A55-16565/06, MockoBckoro okpyra ot 02.11.2007 N KA-
A40/11481-07);

- OTCYTCTBME Ha TaMOXEHHbIX JOKYMEHTax wTamna "Bbinyck pa3pelueH”, 3aBepeHHOro Noanmchbio u
NNYHOM HOMEPHON NeyaTbld COTPYOHMKA TaMOXEHHOro oOpraHa, [eriaeT HEBO3MOXHbIM MpUMEHEHne
ctaBkm 0% (cm. MNoctaHoBneHus ®AC Mockosckoro okpyra ot 12.12.2006 N KA-A40/11965-06, Bonro-
Bartckoro okpyra ot 30.05.2006 N A39-8659/2005-548/9, ot 13.01.2006 N A39-5950/2004-506/11 u
Apyrvie);

- OTCYTCTBME MOAMWUCU KanuTaHa CydHa Ha KOHOCaMEHTE M MOPYYEHUWN Ha OTIPY3Ky He ABMseTcd
OCHOBaHMeM [Anisi oTkaza B npumeHeHun ctaBkm 0% (cMm. MNoctaHoBneHusa ®AC Cesepo-3anagHoro
okpyra ot 19.03.2007 N A56-7922/2006, MockoBckoro okpyra oT 27.07.2006 N KA-A40/6901-06 wn
Apyrve);

- Hanuume Ha CMR oTmeTkM O npuveme ToBapa rpy3onoriydyateneMm Heoba3atenbHo Ans
noateepxaeHus akcrnopta (cMm. MoctaHoenenns PAC Cesepo-3anagHoro okpyra ot 30.08.2007 N A13-
2141/2006-15, MockoBckoro okpyra ot 13.06.2007 N KA-A40/5153-07 v gpyrue);

- OTMeTKa O BbiNnycke ToBapa "BbiNyck paspelleH" Ha XernesHoOOPOXHOW HakragHou
Heobsa3aTtenbHa (cM. MNMoctaHoBneHnms ®AC MockoBckoro okpyra ot 05.02.2007 N KA-A40/206-07, ot
03.10.2007 N KA-A40/10258-07 n gpyrue);

- OTCYTCTBME Ha XENe3HOAOPOXHOM HaknagHonW OTMETKM O Aate npubbiTua rpysa Ha CTaHuuio
Ha3Ha4YeHus1 He BNMSIET Ha NpaBOMepPHOCTb NpumeHeHns ctaBkm 0% (cm. MNoctaHoeneHus PAC 3anagHo-
Cwnbwupckoro okpyra ot 08.11.2006 N ©04-7573/2006(28421-A27-31), Mockosckoro okpyra ot 09.01.2007
N KA-A40/12951-06 u gpyrue);

- HanuuMe Ha [OKymeHTax ob aBManepeBO3ke OTMETOK O BbiBO3e TOBapoB 3a npegensl PO
Heobsa3aTtenbHo (cM. lMoctaHoBnenns PAC Mockosckoro okpyra ot 03.09.2007 N KA-A40/8788-07,
Bonro-Barckoro okpyra ot 02.11.2006 N A82-17133/2005-37, BoctouHo-Cubupckoro okpyra oOT
26.12.2006 N A33-9317/06-902-6852/06-C1 n gpyrue);

- MPU aBMALMOHHON MEPEBO3KE HaroronnatenbWUK MOXEeT NoATBEPAUTb MPaBO Ha MPUMEHEHWE
ctaBknm HOC 0% He TONbKO aBMALUMOHHOW FPy30BOM HaknagHOW, HO U OPYrMMU OOKYMEHTamu, KOTopble
COCTaBMATCA BMECTO HaknagHOM - BaraxkHbIMmn Brpkamm, naccaXxmpckum aBuabuneToMm n npovmmMm (CM.
MocTtaHoBneHna ®AC Mockosckoro okpyra ot 16.10.2007 N KA-A40/10792-07, Ceepo-3anagHoro
okpyra ot 03.10.2007 N A56-50803/2006 v gpyrue);

- OTCYTCTBME B CBU(T-COOOLLEHMSAX CCbIIKM Ha 3KCMOPTHBbIA KOHTPAKT HE MOXET CIYXWTb
OCHOBaHWeM Ans otkasa B npumeHeHun ctaskn HOC 0% (cm. MNoctaHoBneHns ®AC NoBOMKCKOro okpyra
ot 17.08.2007 N A12-519/07, MockoBckoro okpyra ot 27.04.2006 N KA-A40/3322-06 v gpyruve);
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- HanoroBoe 3aKOHOAATENbLCTBO HE COOEPXUT 3anpeTta Ha COoCTaBlNeHMe MHBONCOB MOCME OTIPY3KM
ToBapa (MoctaHoenenns ®AC Mockosckoro okpyra ot 25.01.2007 N KA-A40/13810-06 n ot 25.09.2006
N KA-A40/9172-06).

<*> C 1 anBaps 2006 r. HenocpeacTeeHHO B cT. 165 HK P® ykasaHo, 4To B cnyyae, korga onnaty
Npon3BOAMUT He MOoKynaTenb, a TPeTbe NULO, B HANOroBble opraHbl HapsAay C BbiNUCKoW BaHka (ee konuen)
[OMmxeH ObITb NpeAcTaBneH AOroBop MOPyYeHWs Mo onfarte 3a ykasaHHbIA TOBap, 3aKroYeHHbIN Mexay
MHOCTPaHHbIM NMLOM (MOKynaTenem) 1 NULoM, OCYLLECTBMBLUMM NnaTex.

Mpobnema 49. lNeHn No HeNnoaTBEPKOEHHOMY IKCMOPTY

CornacHo n. 9 c1. 165 HK P®, ecnn no ncredeHnn 180 kaneHOapHbIX OHER, cuMTasi ¢ Aathl
BbIMyCKa TOBApOB TaMOXEHHbLIMU OpraHamn B TaMOXEHHBIX PeXrMMax aKcrnopTa, CBOOOOHON TaMOXEHHOM
30Hbl, MEXOYHapOOHOr0 TAaMOXEHHOTO TPaH3WTa, MNepeMelleHusl MpUMnacoB, HaroronnaTenblUMK He
npencrtaBui JOKYMEHTbl (MX Komnvu), OBOCHOBLIBAOLWME MPUMEHEHUE HYNEBOW CTaBKW, YKa3aHHble
onepauuu No peanusauum ToBapoB (BbIMOMHEHNIO paboT, OKa3aHWIo yCryr) noanexaT HanoroobnoxeHuo
no ctaeke 10% unu 18%.

[Mpu aSTOM MOMEHTOM oOnpegeneHus HamnoroBon ©asbl SBNSAETCA [OEHb OTIPY3KM TOBApOB
(BbInONHeHns paboT, okasanus ycnyr) (n. 9 cr. 167 HK P®). To ecTb Hanor Ha4ucnseTcss 3agHuM
yncnom. CoOTBETCTBEHHO, B 3TON CUTyaLUM HANOrOBMKM eLLe U HAYUCASAT HanoronnaTtenbLlukam nexn
3a HecBoeBpeMeHHyto ynnaty HOC. leHn HaumcnsawTca 3a KaxObl KaneHgapHbid OeHb MPOCPOYKM
NCMNOMHeHNs1 00A3aHHOCTM MO ynraTe Harnora, HaunHas ¢ 21-ro Yvicna mecsua, Crneayowero 3a MecsiLem
OTIPY3KM TOBAPOB Ha 3KCMOPT, U A0 TOro AHSA, KOraa Hanoronnarenbluk nnbo ynnaTtuT Hanor no craeke
18 (10)%, nNnbo nogact HamnoroBykw Aeknapauuio C AOKYMEHTamu, MOSTBEPXKOANOLLMMMU MPUMEHEHME
Hyneson ctaBku (Mnucema MuHdpumHa Poccum ot 28.07.2006 N 03-04-15/140, ®PHC Poccun ot 22.08.2006
N LUT-6-03/840@, YMHC Poccum no r. Mockse ot 29.09.2002 N 11-14/44841).

OpgHako ¢ TakMMm MoAXO0A4A0M HanoronnaTenbLMKLA YacTo, U Npu 3TOM BeCbMa yaadHo, cnopsrt. Begb
005A3aHHOCTb 3annaTuTb Hamnor MosIBNAETCA Yy HamoronnaTenbluka Tonbko Ha 181- geHb - korga
UCTEKNO BpeMsi, OTBeAEHHOe Ha cOOp [AOKYMEHTOB. 3Ty MO3MUMIO MOSTHOCTBIO noATBepxaaeT
MocTtaHoeneHue MNpesngmyma BAC PO ot 16.05.2006 N 15326/05. B Hem, B yacTHOCTU, roBoputcs: "U3
npegnucaHni nyHkta 9 crtaten 165 Kopgekca cnegyeT, 4To 0653aHHOCTbL MO ynnaTte Hamora Ha
006aBNeHHY0 CTOMMOCTb... BO3HUKAET Ha 181- AeHb, cunTas ¢ AaThbl BbiNycka TOBAPOB PErMOHaNbHbIMU
TaMOXEHHbIMW OpraHamu B peXxuMe 3KcnopTa unm TpaH3uTa. [oaTomy... IpeayCcMOTpEHHbIE cTaTben 75
Kogekca neHun HaumcnawTes HaynHasa co 181-ro gHa".

AHanornyHeiM obpasom paccyxgarwT u deaepanbHble apoutpaxHbele cygbl (cM. lNMocTtaHoBNEeHMs
DAC BoctouHo-Cubupckoro okpyra ot 12.07.2007 N A33-20786/06-902-4385/07, MNMoBOMKCKOrO OKpyra
0T 26.07.2007 N A72-8913/06, MockoBckoro okpyra ot 04.05.2006 N KA-A41/3597-06 n gpyrue).

Takum o6pasom, B criydae BO3HUMKHOBEHUSA Criopa C HarloroBMkamm Mo BOMPOCY HaYUCIEHWS NEHEN
Nno HEMOATBEPXKAEHHOMY 3KCMOPTY Y HaroronnaTenbLMKOB eCTb BCE LUAHChI OTCTOSITb CBOK MO3ULMIO B

cyne.
Mpobnema 50. "MIHKOTEPMC" u ctaBka 0%

HanoroBble opraHbl 3a4acTylo OTKa3biBaloT 3KCNopTepy B Bo3ameLLeHnn cymm HOC no skcnopTHbIM
KOHTpaKkTaM, ecnv nepegaya ToBapa nokynaTternto NpoMCcXoanT Ha Tepputopmn Poccuiickon degepaumm B
COOTBETCTBMU C BbiOpaHHbIM cTopoHamu ycnosusmu "MIHKOTEPMC-2000" (MexayHapoaHble npasuna
TOJTKOBAHWS TOProBbIX TEPMUHOB).

Hanpumep, ycnosune DAF ("MIHKOTEPMC-2000") o3HavaeT, 4TO npoAaBeL cyuTaeTcs
BbIMOMHMBLLUMM CBOe 0053aTenbCTBO MO MOCTaBKE TOBapa, MpOLUeALero TaMOXEHHYK OYUCTKY ANd
BBO3a, C MOMEHTa Nepefayn ero B pacnopshkeHne nepeBo3ymka B yka3aHHOM NyHKTe. Minu, no ycroBusim
noctaekn FAS ("MIHKOTEPMC-2000"), ToBap pa3meLiaetcd BOoMb 6opTa cygHa Ha npyyane, nocrne 4ero
0bsa3aTenbCTBaA NO JOCTABKE TAKXKE CYUTAIOTCS BbIMONMHEHHBIMM.

HekoTopble HanoroBble OpraHbl HA MECTax CYMTaloT, YTO eCnu nepegada ToBapa NpPoUMCXoauT Ha
Tepputopumn PO, TO 3kcnopTa He MpouCXoauT BOBCE W, COOTBETCTBEHHO, MpOOaBeL, He Bnpase
npumeraTb ctasky HOC 0%.

OpgHako Takasi mo3vumsi owmnboyHa, MOCKONbKY HE OCHOBaHa Ha 3akoHe, 4To ybeauTensHO
noaTeepxagaet cynebHas npaktuka. Begb ycnoBmsiMm OroBOpOB MNOCTaBKM ONpeaensieTcs TOonbKo Nulb
MOMEHT MCMNOJIHEHMS1 06a3aTenbCTBa, YTO OTHOCUTCS K MPaXKadaHCKO-NPaBOBbIM OTHOLLUEHUSIM CTOPOH. [Mpu
3TOM HanoroBbIM KOgEeKCOM MpaBO HanoronnartenbLlmka Ha npumeHeHune ctaskn HOC 0% npu akcnopTte
TOBapoB HE CTaBUTCA B 3aBUCUMOCTb OT BbIOpaHHbIX CTOPOHAMM KOHKPETHbIX YCMOBWIA MOCTaBKU
npumenutensHo kK "MIHKOTEPMC-2000".

Takum o6pasom, ycrioBrsi NOCTaBKM HE MMEIOT NPAaBOBOro 3HadeHus Ans uenen ncuncnenns HOC,
€Cnv HamnoronnaTenbLUK NOATBEPOMT pearnbHbl 3KCMOPT TOBApOB AOKYMEHTaMu, NpeayCMOTPEHHbIMM
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cT. 165 HK P® (cm. lMoctaHoBneHns ®AC MockoBckoro okpyra ot 27.09.2007 N KA-A40/10019-07,
CeBepo-3anagHoro okpyra ot 02.04.2007 N A56-22496/2006, Bonro-Bsitckoro okpyra ot 05.10.2005 N
A82-4462/2004-27, BoctouHo-Cnbumpckoro okpyra ot 26.01.2006 N A19-11423/05-24-$02-7136/05-C1 u

Apyrve).
Mpobnema 51. CamoBbiBO3 TOBapa B Pecnybnuky benapycb

Mpu peanusauum TOoBapoB 6enopycckMM MOKynaTensM POCCUIACKUIA Hamoronnartenblmk obs3aH
npeacTaBuTb LOKYMEHTbI, NOATBEPXAAKOLWMNE NPaBOMEPHOCTL npumeHeHuss ctaskn HOC 0%, ¢ yvyeTom
nonoxeHun CornawweHunsa mexay Poccuinckon ®enepaumen n Pecnybnukon benapycb ot 15.09.2004.

B cootBetctBUM C n. 2 pa3g. Il TNonoxeHns o nopsgke B3MMaHWS KOCBEHHbIX Haroros
(Mpunoxenune k Cornawenuto ot 15.09.2004) ana obocHoBaHWs NpMMeHeHns Hanorosow ctaskn 0% B
HanoroBble OpraHbl O4HOBPEMEHHO C HarnoroBown AeKnapaunen NnpeacTaBnaTcs:

- JOroBOpbI (MX KOMWK), HA OCHOBaHUWN KOTOPbIX OCYLLECTBIIAETCS peannsauunsi ToBapos;

- Bbinucka GaHka (KOnusi BbIMWUCKW), NOATBepxAawwasi akTmdeckoe MOCTynfeHue BbIpyYKkuM OT
noKynaTerns ykasaHHOro ToBapa Ha CYeT HarnoronnaTenbLUnKa;

- TPETMN 3K3eMNNsp 3asiBNeHMs O BBO3€ TOBapa, 3KCMOPTUPOBAHHOIO C Tepputopun PP Ha
TeppuTopuio Pecnybnvkn benapycb, ¢ OTMETKOM HanoroBoro opraHa benopyccun, nogreepxgatoLlen
ynnaTy KOCBEHHbIX HANoroB B NofIHOM OObEME;

- KOMWMM TPaHCMOPTHbIX (TOBapOCOMPOBOAMUTENBHbIX) JOKYMEHTOB O MEPEBO3KE IKCMOPTUPYEMOrO
TOBapa;

- UHblEe JOKYMEHTbI, MPeAyCMOTPEHHbIE HaLMOHarnbHbIM 3aKOHOAATENTbCTBOM roCy4apCTB.

Ho He Bcerga poccuickunii aKCnopTep MOXET NPeACTaBUTb B HANTOTOBYH MHCMEKLMIO MOSHbIA NakeT
YKa3aHHbIX OOKYMEeHTOB. [eno B TOM, YTO ecnu Genopycckuii nokynaTenb CamoCTOATENbHO BbiBE3ET
ToBapbl 43 Poccun, TO y  pOCCUMIACKOrO  MOCTaBlWMKa  (3KcmopTepa)  TPaHCMOPTHbIX
(ToBapoCconpoBOAUTENbHbLIX) AOKYMEHTOB He OyaeT. Y Hero Ha pykax ocTaeTcs nub nognucaHHasi
noKynaTeneM HaknagHas, No KOTOPOW OCYLLEeCTBIANack nepegaya toBapa. B Takon cutyauumn Hanorosas
MHCMEKLMA MOXET OTKasaTb JKCNOpTEPY B MPUMEHEHUN HYNEBOW CTaBKW, COCMNABLUMCL HA TO, YTO hakT
NnepeBO3KM rpy3a He NOATBEPXKAEH.

B 10 e Bpemsi cygebHasi mpakTvMka nokasblBaeT, YTO NMpW caMoBbIBO3e ToBapoB B bernopyccuto
aKcnopTep He 00s3aH MpeAcTaBnsiTb TOBAPOCONPOBOAUTENbHbIE JOKYMEHTbI B HANOrOBYO WMHCMEKLMIO,
TaK KaK TaKkMx [OKYMEHTOB Yy Hero He MOXeT OblTb MO OObEKTMBHbIM  MPUYMHAM.
ToBapoconpoBoauTEenbHbIE [OKYMEHTbI 3KCMOPTEP MOXET 3aMEeHWUTb ApYyrMM  LOKYMEHTOM. Tak,
Mpeananym BAC P® B lNMoctaHoBneHun ot 30.01.2007 N 13219/06 ykasan, 4To HaknagHas no dopme
TOPI-12 moxeT 3amMeHuTb coOOM TOBapOCOMPOBOAUTESNbHBLIN [OKYMEHT, €CNnM MOCTaBka ToBapa
OCYLLECTBMSANAch Ha YCrOBUSX CaMOBbLIBO3a.

MogoGHbIM o6pa3om paccyxpgalT u degepanbHble apbutpaxHele cyabl. Hanpumep, ®AC
lMoBOMKCKOro Okpyra npuen K BbiBOAY, YTO NpaBo Ha npumeHeHne ctaBkn 0% MOXHO MogTBEpauTb U
6e3 ToOBapHO-TPAHCMOPTHOWM HakNagHOW, NMOCKOMbKY Bblgada 3k3emnnspa Takon HaknagHOW MOCTaBLUUKY
ToBapa 3akoHodaTenbCcTBOM He npegycmoTtpeHa ([MoctaHoBneHne ot 20.03.2007 N A65-18044/06).
AHanornyHble BbiBOAbl cogepxatcs B [MoctaHoBnenusx [Mpeananyma BAC PP ot 13.02.2007 N
14243/06, ®AC MockoBckoro okpyra ot 10.07.2007 N KA-A40/6533-07, LleHTpanbHOro okpyra ot
08.10.2007 N A68-Al1-1000/12-05 n gpyrux.

Mpobnema 52. CepTudmkaT cCOOTBETCTBUSA NPU IKCMOPTE ToBapa
B Pecnybnuky Benapycb

ﬂepequb OOKYMEHTOB, KOTOpble pOCCI/II7ICKI/II7I SKCnopTep AOJIKeH npeacrtaBuTb B HaloroBsyro
MHCNekumto anst 06ocHoBaHUS NnPpUMEHeHusA Hanoroson ctaBkn 0% npun 3KCnopTe ToBapoB B Pecrly6nvn<y

Benapycb copepxutca B n. 2 pasg. Il lNonoxeHns o nopagke B3MMaHUA KOCBEHHbLIX Haroros
(Mpunoxenne k Cornawennto mexgy Poccuiickon ®epepaumenn n Pecnybnukon benapycb ot
15.09.2004).

Cpeoyn nepeyncrieHHbiX Tam [OOKYMEHTOB OTCYTCTBYeT BCHAKOE YMOMMHAHME O cepTudukaTe
npoucxoxaeHuss toapa (cpopma atoro AokymeHTa npuBegeHa B [punoxenun N 2 k [NpaBunam
onpefeneHus CTpaHbl NPOUCXOXOeHWUst ToBapoB, yTB. Pewennem Coseta [naB [lMpasutenscte CHIT ot
30.11.2000).

OpHako, HECMOTPSl Ha 3TO, HANOTOBMKM Ha MeCcTax OBOJIbHO YacTo TpebytoT, YTobbI 3KcnopTep,
NPETEHAYIOLWMIA HA NPUMEHeHNe Hyneeon ctaskn HOC, npegbaBnan MM cpeay Npoyvrx U 3TOT LOKYMEHT
Toxe. Takne TpeboBaHMs abCOMOTHO He 06OCHOBAHDI.

B kauyectBe npumepa, NOATBEPXKZAKLLEr0 HE3aKOHHOCTb TPeOOBaHWA HaMOroBMKOB, MOXHO
npuBectn lNoctaHoBneHne PAC Mockosckoro okpyra ot 02.08.2006 N KA-A40/6600-06. B Hem cya
yKasarn HarnoroBoW MHcNekumu, Yto NMonoxeHrne o nopsake B3MMaHWs KOCBEHHbBIX HAroroB, SBMASOLLEECs
HeoTbemnemon 4acteto Cornawenns o1  15.09.2004, He npegycmaTpvBaeT nNpeacTaBneHUs
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cepTUdUKaToB COOTBETCTBUS B HAMNOroBbln OpraH Ans NoATBEPXAEHUs NpaBa Ha NPUMEHeHWe HyneBoun
ctaskn HC. MNoatomy TpeboBaTb cepTudmkaTbl OT SKCNOPTEPA HANOroBbIN OpraH He Bnpase (CM. Takke
MocTtaHoenenns PAC Mockosckoro okpyra ot 05.10.2007 N KA-A40/10243-07, ot 14.08.2007 N KA-
A40/6642-07 v gpyrue).

Mpobnema 53. PazgenbHblii y4eT Npu aKcnopTte

CornacHo n. 10 ct1. 165 HK P® npu peanu3aumm ToBapoB (MPOAYKUUMN) KaK HA BHYTPEHHEM, Tak U
Ha BHELUHEM pbIHKE OpraHmn3aumn Heobxoammo BeCcTu pasgernbHbin yueT "BxogHoro” HOC, oTHocswerocs
K BHYTPEHHMM OrMepauusiM 1 3KCMOPTHLIM caenkam. Metoguky pacdeta cymmbl HOC, npuxogsiwencs Ha
3KCMOPTHbIE OMepauun, HanoronnaTenbliUK OOIMKEH OMpeaenuTb CamMOCTOATENbHO B Mpukase o0
YY4ETHOWN NOMNUTUKE ANS Lenen HanoroobnoxeHus.

310 MoxeT BbITb Mobas meToguka, B TOM YMCIE U aHarnormyHasi ToW, YTo 3akpensieHa B n. 4 CT.
170 HK PO (MocTtaHoenenne PAC Ypanbckoro okpyra ot 19.07.2006 N ©09-6097/06-C2).

HanoroBble opraHbl HepeaKo CMopAT C HanoronnartenbliykaMu Mo MOBOAY WCMONb3yEMbIX MMM
MEeTOAMK pasgenbHoro y4yeta. lNpuyeM CBOM NPETEH3MM OHU BbIABUralT, HECMOTPSI Ha PasbsiCHEHWS
MuHdwuHa Poccun, kotopbii B cBoux [lucbmax HeOAHOKpaTHO OTMevasn, YTO HanoronnaTtenbLiuK
CaMOCTOATENbHO onpefdensieT METOAUKY BEAEHUS Pa3feribHOro yyeta Mo 3KCMOPTHLIM onepauusm u
3aKpennseT ee B yyeTHOW monutuke (cM. Hanpumep, MNncemo ot 14.03.2005 N 03-04-08/48). B Takux
crnopax cyfbl, Kak NpaBuiio, Bcerga BCTAKOT HA CTOPOHY HaroronnartenbLmka.

lMpaBo HanoronnaTenbliMKa CaMOCTOSATENBHO ONpenensaTb METOAWKY HarmsagHO MWNIICTpUpyeT
cnegywowmn npumep u3 cygedbHowm npaktvkn. OpraHu3aums 3aHMManachb peanvs3auven TOBapoB Ha
BHYTPEHHEM pblHKE W OCYLUECTBMsSNA SKCMNOPTHblE onepauun. Hanoroebii opraH, npoBepuB
opraHusaumio, BbisBUn HegouMky no HOC. OH pewwun, 4TO oOpraHu3auusi Hapywiuna MeTOOUKY
onpegeneHus "BxogHoro" HOC, pacnpenenve ero He no gakTMyeckum 3aTpatam, NPUXOOsLUMMCS Ha
NPOW3BOACTBO MPOAYKLUMK, a MO 0ObEMY BbIMYLLIEHHONM rOTOBOM NPoAayKumn. B pesynbrate npoBepstoLme
notpedoeanu gonnatute HOC w Haumcnunn neHn m wTpad. BosHukwni crnop ObIN nepedaH Ha
paccMoTpeHune apbutpaxHoro cyga. lNpuHumas pelleHve B NOMb3y HanoronnatenbLiyka, Cyg, UCXOLWI
n3 Toro, yto HK P® He npegycmMoTpeH NOpsSAoK pacnpefeneHvs ynnavyeHHoro Harmora no
nprobpeTeHHbIM MaTepuarbHbiM pecypcam, obnaraembiM MO Pa3nuYHbIM HaNoroBbIM cTaBkam. [oatomy
opraHusaums BrnosiHe 06OCHOBAHHO B CBOEW YYETHOW MONUTUKE YCTAHOBWUMA OAHHbLIA MOPSOOK, yKa3as,
YTO pasMep HanoroBbIX BbIYETOB OMNpPEenenisieTcs NPOnopUMOHanbHO O0bEMY BbIMYLLLEHHOW HA 3KCMOpT
npogykuun (MoctaHoenenne ®AC Bonro-Bsatckoro okpyra ot 17.01.2005 N A28-5431/2004-323/21).
AHanornyHbele BbIBoAbI cogepxaTcd Takke B MNoctaHoBneHusax PAC Ypanbckoro okpyra ot 02.07.2007 N
D09-4938/07-C2, LieHTpanbHoro okpyra ot 15.03.2007 N A48-2021/04-2 v gpyrux.

Mpobnema 54. Cneupexumbl U 3KCMOPT

CornacHo ct. 167 HK P® npu peanunsaumMmM TOBapOB Ha 3KCMOPT MOMEHTOM ONpedeneHus
HanoroBoln 6asbl ABMSIETCA MOCrnedHee YMCNO HaroroBoro nepuona, B KOTOPOM COOpaH MOHbIN MakeT
OOKYMEHTOB, NpeayCMOTpeHHbIX CT. 165 HK PO.

Mpn  oOcCyLWlecTBNEHMM  SKCMOPTHbIX  OMepaumi  MOXET  BO3HWKHYTb  CuUTyauud, Korga
HanoronnarenbLMK CHayana peanuayeT TOBap Ha 3KCMOpT, a Mocrie 3TOro NepexoanT Ha CheLpexnv
(YCH wnn EHB[). CooTBeTCTBEHHO, OOKYMEHTbI, noareepxaatowme craBky 0%, cobpaHbl yxe nocne
nepexoga Ha cneupexum. B Takoh cuTyauum BO3HUKaeT 3akOHOMEpPHbI BOMPOC: BNpaBe I
Hanoronnartenbwyk npumMmenntb ctaBky HOC 0% wn MoxeT nu oH, cobpaB Becb HeOOXOOUMBbIA MakeT
OOKYMEHTOB, nepedncrnenHbix B cT. 165 HK P®, npeteHgoBaTe Ha nomny4YeHne HanoroBbIX BbIMETOB MO
HIC B cBSA3M C COBEPLUEHNEM SKCMOPTHOW onepauun?

OHC Poccum cumutaet, 4To OpraHmMsaumMm M nNpeanpuHMMaTtenin, HaxodsWwmecss Ha crneupexunmax,
nnatenswmkamm HOC He npu3HalTcs, NO3TOMY U He WMMEKT npaBa MpeAcTaBnsiTb HanoroBble
aeknapaumm no HOC ¢ gokymeHTamu, MNOATBEPKOAIOLWMMK MPABOMEPHOCTb MPUMEHEHWS HYIEBON
cTaBku. Tawkke OHWM He umeroT npaBa Ha BbideT cymm HIOC. Mo MHEHWMIO HanoroBMKOB, 3KCMOPTEPHI,
KOTOpble MEepELUSIM Ha CreupexuM, OOIMKHblI nogaTh geknapauutio no HOC 3a ToT nepuopn, korga ToBap
Obin oTrpyxeH, otpa3mB B Her HOC, paccumTtanHbin no ctaske 18 vnm 10% (Mucemo ®PHC Poccun ot
11.10.2006 N LUT-6-03/996@).

Takue ke aprymeHTbl UCMOMb3YyT M HEKOTOPble apbuTpaxHble CyAbl, BbIHOCS CBOM pELLUEHUs B
none3y HanoroBukoB. Hanpumep, PAC Cesepo-3anagHoro okpyra B [NloctaHoBneHun ot 20.02.2007 N
A52-2329/2006/2 ykasan, 4To HamoroBbIi KOOEKC He npegycMaTpuBaeT BO3MOXHOCTb MPUMEHEHUS
HanoroBor ctaBkM 0% HanoronnaTenbliMKkamu, He COOpaBLLIMMU M HE MPeACTaBUBLLUMMU B HaroroBbif
opraH [0 nepexoda Ha YMpOWEHHYHD CUCTEMY HaroroobrnoXeHus KOMMMEKT OOKYMEHTOB,
nepeyvncneHHblx B cT. 165 HK P®, nocrne ux nepexoga Ha yMNpOLLEHHYH) CUCTEMY HarorooOnoXeHus.
AHanormyHeln noaxod Bbickaszan u  ®AC Bonro-Batckoro okpyra. OH oOTkazanm HECKOMbKAM
HanoronnatenbLiMkam B NMPUMEHEHUN HYNEBOW CTABKM M BbIYETOB, TaK Kak, MO €ro MHEHWUIO, MPaBoOM Ha
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HanoroBble BblMETbI M Ha Bo3melleHue u3 Gogxeta HOC npu npUMeHEHMM HyNeBOW CTaBKU MOTYT
Nonb30BaTbCA TOMbKO MnaTenblimMkm 3dToro Hamora (cMm. [MoctaHoBrnenus ot 23.03.2006 N A29-
3764/2005a, o1 14.12.2004 N A29-744/2004-A v gpyruve).

OpgHako B cygebHOWM npakTUKe MOXHO BCTPETUTL W peELUEHMs, BbIHECEHHbIE B MOMb3Y
HanoronnarensbwmkoB. Tak noctynun, Hanpumep, PAC NanbHeBocTo4HOro okpyra ([locraHoBneHve ot
06.04.2006 N ®03-A73/06-2/577). OH paccMOTpern Crnop MeXay HaroroBOW MHCNEKUMEN U KOMMaHWUEN,
KOTOpPOW HanoroBuku oTkasanu B Bo3meweHun HOC, nockonbKy Ha MOMEHT MOA4ayvn LOKYMEHTOB OHa
yTpaTuna cratyc nnatenswuka HOC. HanoroBukn HactamBanu, 4to npumeHsiiowmne YCH komnaHum He
npuaHatoTca nnatensymkamm HOC, NoaToMy BbIMETHI MM HE MONOXeHbl. HO cyaby ¢ Takum NOAXOAOM He
cornacunucb. OHKU peLunnu, YTO KOMMNaHUS BrpaBe MPeTeHaoBaTh Ha BLIYET 3a TOT nepuog, korga obina
nnatenbwmkom HOC, HecMoTpss Ha To, 4TO cenvyac nepewna Ha YCH, Tak kak Hamor cBOUM
nocTaBLLMKaM OHa ynnaTturna u CoOoTBETCTBYOLLME cHeTa-hakTypbl Y HEE UMENNUCh.

AHanornyHbele BbiBOAbl cogepxatcsa B [NoctaHoBneHusx GAC Mosorkckoro okpyra ot 06.12.2007
N A65-21054/2006-CA1-42-23, LleHTpanbHoro okpyra ot 20.03.2006 N A35-162/05-C3 n gpyrux.

Harnor, npegbsiBNAeMbIn MOKynaTesnto
Mpobnema 55. HOC cBepx LeHbl v pac4eTHbIM NyTeEM

Cormacto n. 1 cr. 168 HK P® npu peanusauum TOBapoB (paboT, ycnyr), nepegade
MUMYLLIECTBEHHbIX MpPaB HanoronnatenbLliMK AOMNOMHUTENBHO K UeHe (Tapudy) peanuayembix TOBapoB
(paboT, ycnyr), nepegaBaemMbiX MMYLLIECTBEHHbIX NpaB 0053aH NpegbsABMTL K Onniate MOKynaTesio 3Tux
TOoBapoB (paboT, ycrnyr), MMyLLIECTBEHHbIX MPaB COOTBETCTBYHOLLLYIO CYMMY Harora.

Ecnu cTopoHbl gorosopa npu opMmMpoBaHnM SOrOBOPHOM LieHbl HA ToBapbl (paboTsbl, ycryru) He
Bkntodat B Hee HOC un npopgaBey He BbIAENUT €ro OTAENBbHOW CTPOKOW B pacyeTHbIX OOKYMEHTax, TO
BMOCIEACTBMM OH BbIHY>XOeH OyaeT obpatuTbes K nokynatento ¢ tpebosaHnem gonnatute HOC (Beap
HanoroBukn obsasaTenbHo B3biwyT ¢ Hero HOC no atom caenke). [aneko He Bce MNOKynaTenwu,
OKasaBLUMECS B TaKOW CUTyauuu, corfallatoTcs JonnadvMBaTth Hamnor u npegnaraioT Npogasuy BbiAenuTb
Hanor pac4eTHbIM MyTEM M3 MOJSTYYEHHbIX CYMM, YTO, KOHEYHO XK€, HE MOXET YCTPOUTb YXe npoaasua.
BosHukaeT Bonpoc: npae nu npogaeel, Tpedys ot nokynatensa gonnatute HOC cBepx yxe NonyyYeHHbIX
cymm?

Boicuun ApbutpaxHbii Cyg cumtaet, yTo npogasey npaB. 1o ero mHeHmo, HOC HeobGxogmmo
B3bICKMBaTb CBEPX LieHbl TOBAPOB (paboT, ycnyr), ecnu OH He Obin BKITHYEH B pacyeT LieHbl MO A4OroBopy
(n. 15 O630pa NpakTUKK paspeLLeHns CnopoB Mo AOroBopy crpoutenbHoro nogpsiga (MHdpopmaumnoHHoe
nucbmo lMpeanguyma BAC PO ot 24.01.2000 N 51)).

AHanornyHble BbIBOObl copgepxat Tawke [loctaHoBneHusas OAC Bonro-Bsarckoro okpyra ot
03.09.2007 N A79-9427/2006, ¥Ypanbckoro okpyra oT 28.03.2006 N ©09-1183/06-C4, CeBepo-3anagHoro
okpyra ot 23.04.2007 N A05-10962/2006-28 v psg gpyrmx. B Hux Toxe roBoputcsi 0 TOM, YTO He
npegbasneHHbIn nokynatento HOC gomkeH HauUnCNATbLCA CBEPX LieHbl 4OroBopa.

Ho ecTb 1 gpyras To4ka 3peHusi, KOTOPYI Takke MOXHO BCTPETUTb B CyAebHbIX pelleHusax. Tak, B
MocTtaHoBneHnax PAC MockoBckoro okpyra ot 22.03.2004 N KA-A40/1248-04, Cesepo-3anagHoro
okpyra ot 07.04.2006 N A44-2620/2005-5 n Bonro-Bstckoro okpyra ot 22.08.2005 N A29-9341/2004-43
Cyabl MPULLINM K BbIBOAY, YTO ecnu no ycnosusam gorosopa HOC AoMoONMHUTENBHO K LEeHe He NPeabsBIieH,
TO CyMMa Harmora [OSbKHa cuMTaTbCa (PAKTUYECKM [OOMOMHEHHOW K LEeHe M BbiOensiTbCsa K3 Hee
pacyeTHbIM NMyTeMm.

OTtmeTum, 4TO, Ha Haw B3rms4, HOC Hago HaunCcNATbL CBEPX LieHbl AOroBOpa TOMbKO B TOM Cry4ae,
ecnv npofasey, NpPeAcTaBUT AoKas3aTenbCTBa, noareepxgatowme, yto cymma HOC He Bowmna B cymmy
poroBopa. Bo Bcex ocrtanbHbix cnyyasx HOC crnegyeT wvcuucnaTb pacyeTHbIM MyTEM U3 CYyMM,
nony4eHHoix npogasuom (MoctaHoBnenne ®AC 3anagHo-Cubupckoro okpyra ot 09.09.2002 N
D04/3321-414/A75-2002).

Cuet-dhakTypa

lMpobnema 56. Kak 3acTaBUTbL NOCTaBLLMKaA BbICTAaBUTb
NpaBUIbHbLIN CHET-(aKTypy

CormacHo n. 3 cr. 168 HK P® npu peanusauum TOBapoB (paboT, ycnyr), nepegadve
MMYLLECTBEHHBIX MpaB MpogaBel, AOMKEH BbICTaBUTb COOTBETCTBYHOLUME cHeTa-pakTypbl He MosgHee
NSATW KaneHgapHbIX OHEW, cHUTas CO AHSA OTrPy3Ku ToBapa (BbIMOSTHEHMS paboT, oka3aHus ycnyr) unm co
OHs1 Nepefaydv MMyLLEeCTBEHHbIX Npas.

Hepenko cueTa-hakTypbl, BbICTABEHHbIE MOCTABLUMKOM, coepxaTr B cebe TexHu4yeckue,
apudmeTuyeckme, opdorpaduyeckme n npoyne owmnbkn. [JoGpPOCOBECTHLIM MOCTaBLUUK BCerga nonaet
HaBCTpeYy MOKynaTemnto U 3aMeHUT JOKYMEHT, COCTaBMEHHbIN C owmnbkon. Ho Begb MOXET CrydunTbCs U
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Tak, YTO NpoAaBeL, He 3aX04eT MeHSATb cYeT-haKkTypy Unu, YTo eLle XyXe, BOBCE He BbICTaBuT ero. Yto B
3TOM cny4yae pJenaTb NoOKynaTenio, Bedb HENpaBWUMbHO COCTaBMEHHbIN cyeT-(hakTypa 4BnseTcs
npenatcTeuem gns Bbieta HOC? MoxeT N OH NPUHYAWUTb NOCTaBLUMKA BbICTaBUTb (MEpPEBLICTaBUTb)
cyeT-dpakTypy?

CypebHasa npakTvka gaeT Ha 3TOT BOMPOC OTpuuaTtenibHbI OTBET. [okasaTenbHbiM NpUMeEpPoOM B
AaHHoM cnydae sBnsetcs NoctaHoBneHne PAC BocTouyHo-Cubupckoro okpyra oT 26.09.2006 N A19-
9546/06-16-002-4769/06-C2.

B stom pene opraHmsaumsi notpeboBana udepes cyd, 4ToObl npegnpuHMMaTenb HanpaBwn en
COCTaBIEHHbIN B COOTBETCTBUM C TpebOBaHNSAMM OENCTBYIOLLEro 3akoHodaTenbctBa PP cueT-gakTypy K
O0roBopy Kynnu-npogaxu 3ganms. O6LWeCTBO ykasano, YTO OTCYTCTBME AAHHOIO AOKYMEHTa B MpUHLMNE
NULIAET ero npaea 3asBUTb Hanorosble BbiHeTbl No HOC. Ho apbuTtpaxHbi cya oTkasan opraHusauuun B
ncKe, nocuyuTaB, 4YTO ucTey u3bpan cnoco® 3awuTbl MNpaBa, He MPeayCMOTPEHHbIA 3aKOHOM.
KaccaunoHHasi nHCTaHUMsA ocTaBuna BbIHECEHHOE PELLEHNE B CUIE, yKa3as, YTO CNOCcoObI 3almThl Npas,
YCTaHOBMEHHbIE MPAXXAAHCKNM 3aKOHOLATENBCTBOM, HEMPUMEHUMbI K HarnOroBbiM OTHOLIEHUSAM (M. 3 CT. 2
MK PO®).

AHanornyHele BbIBOAbl cogepxaTcsa Tawke B lMoctaHoBneHunsx ®AC Bonro-Batckoro okpyra ot
14.01.2008 N A28-4470/2007-113/22, danbHeBOCTOYHOrO okpyra oT 24.01.2005 N ®03-A51/04-1/3254.

Tomy, KTO OKaXXeTcs B CMTyaumu, Koraa NnocTaBLLUUK He BblAaeT cyeT-hakTypy, OCTaeTcs cebinarbcs
nuwb Ha Onpegenernne KC P® ot 02.10.2003 N 384-0, rge ckasaHo, 4YTO cyeT-hakTypa He siBnsieTcs
€[VHCTBEHHbIM [JOKYMEHTOM [Ans BO3MeLleHWss cyMMmbl ynnadeHHoro HOC, v pokasbiBatb hakT
nepeuncnedna HOC nocTaBWWKY APYrMMM OOKYMEHTaMW, Hanpumep NNaTeXHbiM MOpyYeHueM, B
KOTOpOM BblerneHa cymMma Harnora.

Ecnu e nocTaBLUMK HE 3aMeHMT cyeT-hakTypy, B KOTOPOM MMEKTCA owmbku, TO y nokynatens
OydeT WwaHC OTCTOSATb CBOE MpaBO Ha BbIYET, 0OpaTMBLUMCH B apbutpaxHbin cyq (cm. npobnemy 59
"OcpopMneHune n ucnpaeneHne cyetToB-akTyp").

Mpobnema 57. CueT-chakTypa npu BO3MELLEHNN
pacxodoB apeHao4aTento

Hanorosble BblYeThbl, NpegycMoTpeHHble cT. 171 HK P®, npousBoasaTcs Ha OCHOBaHUW CYETOB-
aKTyp, BbICTABMEHHbIX NMpoAaBLamMn Npu NpMobpeTeHnn HanoronnaTenbLIMKOM TOBapoB (paboT, ycnyr),
NUMYLLLECTBEHHbIX MPaB.

CerogHsa akTyanbHbIM SIBMISIETCS BOMNPOC O MNpaBoMepHocTM BbideTa HOC no komMmyHanbHbIM
ycnyram npu apeHge uvMyLlecTBa B CUTyauuu, KoOrga apengatop BO3MeELlaeT apeHgoAartento
KOMMYHarbHble pacxofpbl, a TOT, B CBOK O4Yepeab, NEepeBbICTABMSET apeHgaTopy cHeT-akTypy Ha 3Tu
pacxogbl.

CornacHo pasbsacHeHnsiM MuHdpuHa Poccun n ®HC Poccum apeHoogatenb He BhpaBse
BbICTaBMATb apeHaaTopy cyeT-hakTypy Ha CTOMMOCTb BO3MELLAEMbIX YCMyr, T.K. peanusauus OaHHbIX
ycnyr uMm He npousBogutcs. COOTBETCTBEHHO, ¥ apeHAaTopa HeT npasBa Ha BblMeT cymm HAC B yactu
BO3meLLaeMbix pacxogos (cM. Nucema PHC Poccnm ot 23.04.2007 N WT-6-03/340@, MnHduHa Poccum
0T 24.03.2007 N 03-07-15/39, ot 06.09.2005 N 07-05-06/234, ot 03.03.2006 N 03-04-15/52 n gpyrue).

CynebHasa npakTvka NokasbiBaeT, YTO B Cllydae BO3HWKHOBEHMS CyaebHOro cropa C HaroroBon
WHCMEKUMEN LIaHCbl OTCTOATb CBOE MPaBO Ha BbIYET, MMEA Ha pykax MNepeBbICTABMEHHbIE CYeTa-
dakTypbl, y HanoronnaTtenbllivka (apeHgaTtopa) Bce e umetoTcd. Ho oueHWTb MX BecbMa CrOXHO,
MOCKOJTbKY MPaKTUKa CKnaabiBaeTcs BECbMa HEO4HO3HAYHO.

Hanpumep, ®AC LieHTpanbHOro okpyra nogaepxuBaeT HanoroBMKOB U CHMTAET, YTO onepaumu no
noctaBeke (OTMYCKy) aMeKTPO3HEPrMK, OCYLLECTBIISIEMbIE B pamMKax JOroBopa apeHabl, HENb3s OTHOCUTB K
onepauusaM no peanusauun ToBapoB Ana uenen Hanoroobnoxennsa HOC. MNMoatomy cyeta-akTypbl Ha
onnaTty 9MeKTpO3HeprM apeHgoaTenem apeHaaTopy BbICTaBMATbCA He OOMMkHbl (CM. MocTtaHoBNEeHus
ot 10.10.2007 N A36-2553/2006, ot 25.04.2007 N A14-15645-2006586/25). lNpuyem npaBoOMEpPHOCTb
pewenns ot 10.10.2007 nopTtBepxkgeHa Beiclumm ApbutpaxHeiM Cygom P®, koTopbii He Hawen
ocHoBaHun ang ero nepecmotpa (OnpegenexHne BAC P ot 29.01.2008 N 18186/07).

PelweHne B nogaepxky Hamnorobix opraHoB npuHan n ®AC 3anagHo-Cubupckoro okpyra (cwm.
MocTtaHoBneHne ot 21.01.2008 N $04-163/2008(568-A46-41)).

A BoT ®AC Mockosckoro, Bonro-Bsitckoro n CeBepo-3anagHoro okpyros cymtaloT uHade. Mo umx
MHEHMWIO, apeHdaTop, KOTOpbI OnfnavMBaeT CTOMMOCTb 3NEKTPOSHEprun apengodartento, Brpase
NPMMEHUTE BbIMET HA OCHOBaHMU CYETOB-(PAKTyp, BbICTABMEHHbIX €My apeHgogartenem (Cm.
MocTtaHoBneHns PAC Mockosckoro okpyra ot 24.09.2007 N KA-A40/9813-07, Bonro-BaTckoro okpyra ot
10.12.2007 N A28-4636/2007-149/23, ot 22.12.2005 N A82-4797/2004-15, CeBepo-3anagHoro okpyra ot
22.12.2005 N A56-37483/04).

Utobbel wm3bexaTb cnopa € HaroroBMkamu, MOXHO  BOCMOMb30BaTbCA  OOHUM U3
HVKenepedncneHHbIX BapnaHToB.
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MepBbI - 3aKNOYUTL LOMOBOPbI HA KOMMYHamnbHbIE YCYIMM HEMOCPELACTBEHHO C MOCTABLLUKAMMU
3TUX YCIyT.

BTopon - BKMIOYMTH CTOMMOCTb KOMMYHambHbIX YCNyr B apeHgHyto nnaty. Kak npasuno, 3to
JenaeTcs MyTeM YCTAHOBMEHMS apeHAHOW nnaThl, COCTOSLWEA U3 [BYyX 4YacTel - MOCTOSIHHOW W
nepemeHHon. MNpu 3TOM nepemMeHHasl 4YacTb apeHOHOW nnaTbl 3KBMBANEHTHa CyMME KOMMYHAaITbHbIX
nnarexen, noTpednsemMbix apeHgaTopom. [Npu Takom BapuaHTe apeHgodaTenb BbICTaBNsAET apeHgaTopy
cyeTa-haKkTypbl Ha BCHO CyMMYy apeHOHOW nnaTbl (Kak MOCTOSIHHYK, Tak M MEPEMEHHYH 4acTb), a
apeHgaTop CTaBuT K BblveTy Beto cymmy HOC, ykasaHHyto B cueTe-gpakType apeHgonatens (B TOM ynicne
N B YacTW, MPUXOASLLENCS HA NMEPEMEHHYI0 YacTb). [IpaBOMEpPHOCTb TakMx OENCTBUI NoATBEpXAeHa
Mucbmom MuHdmHa Poccum ot 19.09.2006 N 03-06-01-04/175.

TpeTnii - NOMMMO [0roBOpa apeHdbl apeHAaTopy M apeH4o4aTeNt0 MOXHO 3aKMHYUTb areHTCKUM
gorosop. B aTtom cnyyae apeHgopaTtens BbICTyNaeT B PONM NMOCPEeQHUKA MeXay cneunanuanpoBaHHOWN
opraHusauven n apeHgatopoMm. A 3TO JaeT apeHgopaTento ¢oopmaribHOe MpaBO MNEPEBbICTABMAATb
apeHgaTopy cyeTa-goakTyphbl, NONyYEHHbIE OT NPOAABLIOB KOMMYHaIbHbIX YCNYT, a apeHaaTopy - CTaBUTb
K BblveTy cymmbl HOC, ykasaHHble B 3TUX cyeTax-akTypax.

Mpobnema 58. MNaTtb gHen ans cyeta-akTyphbl

Mpu peanusauum ToBapoB (paboT, ycnyr), nepefade UMYLLECTBEHHbLIX MpaB COOTBETCTBYHOLLME
cyeTa-haKkTypbl BbICTABMASATCA He MO34Hee NATW KaneHaapHbIX OHEW, cuuTas Co OHS OTrpy3Kku ToBapa
(BbINOMNHEHMA paboT, okasaHus ycrnyr) unu co AHA nepegaym MMyLLecTBeHHbIX npas (n. 3 cT. 168 HK P®).

Kak ObITb, ecnn cuyeT-thakTypa BbICTABMEH MO3OHEE NSATUOHEBHOrO cpoka? MoxeT nm aTo
NOCNY>XUTb OCHOBaHMEM A1is oTka3a B BbldeTe HOC?

HanoroBbIi kogekc OTBeTa Ha 3TOT BOMPOC He AaeT. [1py 3TOM HanoroBMkM Ha MecTax 3a4acTylo
OTKa3blBalOT B BblYETAX TEM, Y KOTO MMEIOTCA cHeTa-(haKkTyphbl, BbICTABMEHHbIE C ONO30aHNEM.

OpHako HapylleHMe CPOKOB BbICTaBIEHUsS] cHeTa-aKTypbl HE SIBNSIETCA HAPYLIEHUEM HANOrOBOro
3aKOHOAATENbCTBA M HE MOXET CITYXXMTb OCHOBaHWEM A1 OTKa3a B BblYeTe ynnadeHHbix cymm HOC, Tak
KaK yCTaHOBIEHHbIV CPOK BbICTaBNEHNS CHETOB-PAKTYP HE ABMSAETCSA NpeceKkaTeNbHbIM U ero HapyLueHve
He MpefyCMOTPEHO B KAa4YeCTBE OCHOBAHWS AN OTKa3a B NPUMEHEHNM HAIOroBbIX BbIYETOB. OTO MHEHME
bonbwMHCTBa apbuTpaxHbix cynoB (cMm. [MoctaHoenenns PAC BocTtouHo-Cubupckoro okpyra ot
22.07.2007 N A19-27327/06-15-9002-5514/07, CeBepo-3anagHoro okpyra ot 13.01.2006 N A56-
31806/04, HanbHeBocTouHOro okpyra ot 05.12.2001 N $03-A73/01-2/2542, MocKOBCKOro okpyra OT
17.06.2003 N KA-A40/3836-03, Ypanbckoro okpyra ot 16.08.2005 N ®09-3474/05-C2 n gpyrue).

KcTtatn, KOCBEHHO BO3MOXHOCTb MCMOSIb30BaHUSA BbIYETOB MO CYETY-hakType, BbICTaBNEHHOMY C
HapylLleHvem cpokoB, nogTeepxgaet u MuHduH Poccun. B MNuceme ot 23.06.2004 N 03-03-11/107
pasbsCHAETCH, YTO, ecnu cyeTa-hakTypbl MOCTyNUNM ¢ ono3ganunem, BoiveT HOC npousBoguTca B TOM
HaroroBOM nepvoae, B KOTOPOM (hakTMyYeCcKM NonyyeHbl JaHHbIE cHeTa-akTypbl.

Mpobnema 59. OdopmneHue n ncnpaeneHne cHeToB-hakTyp

CueTt-chakTypa SBRASETCA [OKYMEHTOM, CryXallMM OCHOBaHWEM [OMsi MPUHATUS MOKynaTenem
npeabsaBeHHbIX NPOAABLOM TOBapoB (paboT, ycnyr), MMyLLECTBEHHbIX MpaB (BKMOYad KOMUCCUOHEpa,
areHTa, KOTOpble OCYLLECTBASIOT peanv3auuio ToBapoB (paboT, ycnyr), MMyLLECTBEHHbLIX MpaB OT CBOErO
MMEHM) CyMM Hasora K BblMeTy B nopsigke, npegycMoTpeHHoMm . 21 HK PO (cT. 169 HK P®).

Ona npaBomepHoro BbldeTa (Bo3mewieHusd) HOC cuyeT-chakTypa [OmkeH ObiTb odopmrieH B
COOTBETCTBMM C TPeOOBaHMAMMU, YCTAHOBMEHHLIMU M. M. 5 1 6 cT. 169 HK P®.

OT npaBunbHOCTN O0hOpPMIEHMS cHeTa-akTypbl 3aBUCUT BO3MOXHOCTb MPUHSATb K BbIYETY CyMMY
HAC, ykasaHHyto B 3TOM cyeTe-dakType. [1oaTomy HanoronnaTenblMK1 OMMKHbI BHUMATENbHO U3y4vaTb
BCE MOSfy4Yaemble VMW OT KOHTPareHTOB cyeTa-pakTypbl Ha NpPegMeT BbISIBMEHWS B HUX OLUIMOOK
(HeToO4YHOCTEN, OTCYTCTBUS KaKUX-TO PEKBU3UTOB W T.M.) C TeM, 4TODbl Cpasy e MPUHATb Mepbl K KX
WCMpaBeHnio 1 He [OOBOAWTb Aeno Ao cypa. Beab ans HanoroBukoB ownbku B cveTe-gpakType -
"XopoLmnin" noBoA ANns oTkasa B HANOroBoM BhbIYETE.

UTtobbl OLEHUTb CBOW LIAHChbl B CygebHOM crnope, HamoronnaTtenbluK OOMMKEH 3HaTb, KaKyto
Nno3vuuio 3aHMMaroT apObuTpakHble CyAdbl MPU PacCMOTPEHMM CMOPOB, CBSA3a@HHbIX C OOPMIIEHNEM
cyeToB-paKTyp. BbiBoAbI, caenaHHble apOUTPaXkHbIMKU Cygamu, Mbl MPUBOANM HIDKE:

- OTCYTCTBME MeYyaTy Ha cyeTe-(hakType HapyLEeHUEM He SABISIETCS M OCHOBaHWEM NS OTkasa B
BblYETE CNYyXUTb HEe MOXeT (cM. [NoctaHoBneHusa PAC 3anagHo-Cubupckoro okpyra ot 10.08.2005 N
©04-5074/2005(13650-A03-34), Mockosckoro okpyra ot 14.08.2007 N KA-A40/7956-07, NoBOmKCKOro
okpyra o1 23.01.2007 N A65-4641/04 v gpyrue);

- CYET-(haKTypy MOXKHO 3aMOJSTHATb KaK PYKOMUCHBIM, Tak U MaLLIMHOMMUCHBIM cnocobom nubo aByms
cnocobamu ogHoBpemeHHO (cM. lMoctaHoBnenns ®AC BoctouHo-Cubupckoro okpyra ot 04.04.2007 N
A19-18342/06-43-902-1808/07, UeHTpanbHoro okpyra ot 17.01.2007 N A48-1058/06-15, Cesepo-
BanagHoro okpyra ot 11.04.2007 N A56-17120/2006 vn gpyrue);
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- HaMMeHOBaHMWe ToBapa B cuyeTe-(hakType MOXeT ObiTb yKa3aHO Ha MHOCTPaAHHOM $3blke (CM.
MoctaHoenenns ®AC BocTtouHo-Cubupckoro okpyra ot 27.02.2007 N A33-21466/05-9002-623/07-C1,
MoBormxkckoro okpyra ot 10.05.2007 N A12-18671/06-C51, Mockosckoro okpyra ot 24.05.2007 N KA-
A40/4537-07 n gpyrue);

- HanoronnaTenbLUMK MOXET NPUHATL K BbiueTy HOC Ha ocHoBaHUM cueTa-gakTypbl, NOMy4EeHHOro
no dakcy (cm. MNMocraHoBneHnna ®AC Mockosckoro okpyra ot 03.03.2006 N KA-A40/853-06, 3anagHo-
Cubupckoro okpyra ot 27.02.2006 N $04-599/2006(19980-A27-6), Ypanbckoro okpyra ot 21.02.2006 N
$09-685/06-C2);

- oTcyTcTBUE B cyeTe-pakType KII npogaBua vnv nokynatens He siBNSETCS OCHOBaHWEeM AN
oTKka3a B BblyeTe (cM. lNMoctaHoBnenns ®AC LleHTpanbHoro okpyra ot 27.08.2007 N A64-6075/05-15,
CeBepo-KaBkasckoro okpyra ot 07.05.2007 N ©®08-2086/2007-883A, LleHTpanbHOro okpyra oT
27.04.2007 N A48-3315/06-15 n gpyrue);

- cyeT-hbakTypa, CoAepXaliMn oneyaTtku, rpaMMaTUYeckme W TexXHUYeckne owmnbku, MoXeT
cnyxute ocHoBaHuem ansa Bbideta HOC (cm. lMoctaHoBneHuss PAC Cesepo-3anagHoro okpyra oT
18.12.2007 N A05-13752/2006-11, Bonro-Bsatckoro okpyra ot 09.11.2007 N A29-951/2007, MockoBCKoro
okpyra ot 07.11.2006 N KA-A40/10849-06, Ypanbckoro okpyra ot 30.07.2007 N ©09-918/06-C2);

- OTCyTCTBME HOMepa cyeTa-(hakTypbl Bne4vyeT OTka3 B MPUMEHEHUM HanoroBoro BbiHeTa (CM.
MocTtaHoBnenns PAC BoctouHo-Cubupckoro okpyra ot 07.05.2007 N A19-17324/06-24-902-2439/07,
HanbHeBocTO4YHOro okpyra ot 07.12.2005 N ®03-A73/05-2/4169);

- ykasaHme B cyeTe-thbakType HeBepHoro (HecyulectBytowero) WMHH nocTtaBwuka sBnsietcs
OCHOBaHMEM [J151 OTKa3a B MPUMEHEHUN HanoroBbIx BblMeTOB (cM. [NocTaHoBneHus ®PAC Bonro-BaTckoro
okpyra ot 20.07.2007 N A82-234/2006-28, OanbHeBocTo4HOro okpyra ot 28.03.2007 N $03-A59/06-
2/5491, CeBepo-KaBkaackoro okpyra ot 23.07.2007 N ®08-3782/2007-1724A v gpyruve);

- HeykasaHve VIHH nokynatensi (unu ykasaHWe C TEXHWYECKMMM OLIMOKamMu) He BrneyeT oTkasa B
BoiveTe (cM. [lloctaHoBnenus PAC Cesepo-3anagHoro okpyra ot 23.07.2007 N A05-8991/2006,
MockoBckoro okpyra ot 24.05.2007 N KA-A40/4537-07, lMosormkckoro okpyra ot 03.10.2006 N A55-
169/06 v gpyruve);

- MHOEKC B cyeTe-(hakType ykasbliBaTb He obsizatenbHo (cMm. NoctaHoBneHns ®AC MockoBCKOro
okpyra ot 10.01.2007 N KA-A40/13018-06, LieHTpanbHoro okpyra ot 07.02.2006 N A54-5150/2005-C5 n
Apyrve);

- yKasaHMe B cueTe-hakType HenosnHoro agpeca npogasua (rpy3ooTnpaBuTensl) sBnseTcd
HECYLLLECTBEHHbIM HapyLLUEHNEM, KOTOPOE HEe BIieYeT 3a CODOM 0TKa3 B NPUMEHEHNM HanoroBoro BelveTa
(cm. MoctaHoBneHua ®AC Mockosckoro okpyra ot 28.09.2006 N KA-A40/9333-06, 3anagHo-Cubupckoro
okpyra ot 05.02.2007 N ©04-97/2007(30904-A03-34), CeBepo-3anagHoro okpyra ot 14.09.2007 N A05-
12329/2006-13 v gpyruve);

- B cyeTe-thakType OOMKEH CTOATb TOT agpec, KOTOPbIN yKasaH B y4peauTernbHbIX AOKYMEHTaXx
npogasua (nokynatens) (cm. MNMoctaHoBneHms PAC BoctouHo-Cubupckoro okpyra ot 27.08.2007 N A19-
4554/07-11-002-4963/07, JanbHeBocTo4HOro okpyra ot 02.08.2007 N ®03-A73/07-2/2156, Ypanbckoro
okpyra ot 11.07.2006 N $09-5853/06-C2 v gpyrue);

- B cyete-tbaktype Ha ycnyrm (paboTbl) B CTpOKax, KOTOpble OTHOCATCS K CBEAEHUSAM O
rpysonosnydarerne v rpysootnpaBuTene, HEOOXOOMMO CTaBWUTb NMPOYEPK MITM HE 3aMOMHATL NX BOBCE (CM.
MoctaHoBneHnsa ®AC [danbHeBocToyHOro okpyra ot 17.01.2007 N ®03-A59/06-2/4905, MockoBckoro
okpyra ot 04.06.2007 N KA-A41/4782-07, Ypanbckoro okpyra ot 04.07.2007 N ©09-5043/07-C2,
BanagHo-Cubupckoro okpyra ot 22.10.2007 N ©04-2452/2007(39555-A03-25) n gpyrue);

- €eCcnv rpy3oO0TnpaBuTeNlb U rpy3onofnydatesnlb OOHOBPEMEHHO SABMAKTCA Mpo4aBLOM U
nokynarternem, To CTpoku "lpysooTnpasutens" n "[pysononyyatens” B cuyeTe-hakType MOXHO He
3anonHaTe (cMm. [NoctaHoBneHua ®AC Cesepo-3anagHoro okpyra ot 08.02.2007 N A56-6902/2006,
MockoBckoro okpyra ot 16.10.2007 N KA-A40/10788-07, Ypanbckoro okpyra ot 20.06.2007 N ®09-
4733/07-C2 v gpyrve);

- MpU COBMageHMn rpy3ononyyatens v nokynatens (rpy300TnpaBuUTENs U NpojaBua) B cyeTe-
dakType MOXHO ykasbiBaTb "OH xe" (cM. NocTtaHoBneHnsa GAC [Nosomkckoro okpyra ot 02.10.2007 N
AT72-6677/06-12/228, Mockosckoro okpyra ot 11.07.2007 N KA-A40/6592-07, BoctouHo-Cubnpckoro
okpyra ot 19.04.2007 N A33-14779/06-®02-1937/07 v gpyruve);

- yKasaHue B cuyeTe-(hakType HOMepa NNaTeXHOro AOKYMeHTa TpebyeTcs TONbKO Mpy Hanmuymm
npegonnatbl (cm. MoctaHoBnenns PAC Mockosckoro okpyra ot 28.02.2007 N KA-A40/1044-07, Cesepo-
BanagHoro okpyra ot 15.01.2007 N A56-20445/2006, Ypanbckoro okpyra ot 09.03.2007 N ©09-1313/07-
C2 v gpyrue);

- ecnu onnata M OTrpy3ka MpownM B O4HOM HANoroBOM MepuoAde, TO HOMEP NNaTeXHoro
OOKyMeHTa B cyeTe-hakType MOXHO He ykasbiBaTb (CM. [loctaHoBneHus PAC CeBepo-3anagHoro okpyra
ot 06.08.2007 N A56-19668/2006, Ypanbckoro okpyra ot 19.09.2007 N ®09-7689/07-C2, ot 14.02.2007
N ®09-443/07-C2 v gpyrue);

- HaumeHoBaHMe ToBapa (paboT, ycnyr) B cyete-akType MOXeT ObiTb yka3aHo B 0600LeHHOM
Buge. [etanbHoe onvcaHue ToBapa (paboTbl, ycnyrn) He obsasaTenbHo (cm. [NoctaHoBneHua OAC
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BocTouHo-Cubupckoro okpyra ot 22.02.2007 N A19-17271/06-51-®02-577/07, 3anagHo-Cubupckoro
okpyra ot 11.05.2006 N $04-2611/2006(22305-A81-14), Ceepo-KaBkasckoro okpyra ot 29.03.2007 N
$08-1381/2007-580A v gpyrue);

- NPV BbINOMHEHUN paboT N OKasaHWM ycnyr eQuHKLblI UBMEHEHUS B cHeTe-haKType ykasbiBaTb HE
obsazarenbHo (cMm. [lloctaHoBneHns PAC MockoBckoro okpyra ot 05.07.2007 N KA-A40/6221-07,
Ypanbckoro okpyra ot 27.11.2007 N ®09-9766/07-C2, BocTto4yHo-Cnbupckoro okpyra ot 11.01.2006 N
A10-4653/05-902-6684/05-C1 n gpyrue);

- OTCyTCTBME paclumMdpOBOK NOANUCEN Ha cHeTe-haKType He siBNAeTCA 6e3yCrnoBHbIM OCHOBAHWEM
Ans otkasa B BbiveTe HOC (cm. MNoctaHoBneHus ®AC Cesepo-KaBkasckoro okpyra ot 11.04.2007 N ®08-
1671/2007-717A, CeBepo-3anagHoro okpyra ot 05.07.2007 N A56-34683/2006, LleHTpanbHOro okpyra
oT 27.04.2007 N A48-3315/06-15 n gpyrue);

- npu OTCYTCTBMM B LITaTe OpraHusauuMnm [OJDKHOCTM [naBHoOro Oyxrantepa B rpade,
NpegyCMOTPEHHON ANs NoAnucK rmaBHoro GyxranTtepa, MOXHO MOCTaBWUTb MOAMNUCH PYKOBOOMTENS
opraHusauuMmM Wnu OoCTaBWUTb ee HesanofiHeHHow (cM. [loctaHoBnenusa [lpesnguyma BAC P® ot
09.07.2002 N 58/02, ®AC Tlosomxkckoro okpyra ot 11.01.2007 N A65-17450/06-CA2-9, Ypanbckoro
okpyra oT 22.10.2007 N $09-8623/07-C2, Mockosckoro okpyra ot 14.11.2007 N KA-A40/11701-07 n
Apyrvie);

- cyeTa-hakTypbl, NOAMUCAHHbLIE HEYNMONTHOMOYEHHBIMW NULAMW, HE MOIYT CIYXUTb OCHOBaHWEM
ansa soideta HOC (cm. MoctaHoenenna ®AC Bonro-Bsitckoro okpyra ot 19.11.2007 N A43-3375/2006-
31-978, OanbHeBocTo4HOro okpyra ot 02.03.2007 N ©03-A24/07-2/42, 3anagHo-Cnbupckoro okpyra ot
21.02.2007 N $©04-481/2007(31373-A67-34) n gpyrue);

- Npy nognucaHumn cyeTa-akTypbl hakcumune ucnonb3oBaTtb Henb3s (cM. MNMoctaHoenenns GAC
BoctouHo-Cubupckoro okpyra ot 06.08.2007 N A33-2095/07-002-4010/07, TMoBoOMmKCKOro okpyra ot
03.05.2007 N A57-4249/06, OanbHeBocTO4HOrO okpyra ot 21.02.2007 N ®03-A73/06-2/5431 v gpyrue).
B T0 e BpeMs criegyeT ckasaTtb, YTO MHOrAA CyAbl MPUHUMAIOT NPOTUBOMOSOXHBLIE PELLIEHUS U NPU3HAIOT
ncrnonb3oBaHne akcMMure npaBoMepHbIM. HO Takue pelueHus BCTpeYyarTCca pegko (CM. Hanpumep,
MocTtaHoeneHne PAC Mockosckoro okpyra ot 12.07.2007 N KA-A41/5085-07);

- HanoroBoe 3aKOHOAATeNbCTBO He 3anpeliaeT BHOCUTb W3MEHEHMSI B HenpaBUSIbHO
odhopmMieHHbI cyeT-hakTypy (cm. MNoctaHoBneHus GAC Bonro-Bsitckoro okpyra ot 22.10.2007 N A11-
267/2007-K2-22/68, Mockosckoro okpyra ot 10.09.2007 N KA-A40/9217-07, LieHTpanbHOro okpyra ot
03.10.2007 N A-62-358/2007 vn gpyrue);

- HanoronnartenbLMK MOXET BHECTU U3MEHEHUS] B HEMPABUITbHO OYOPMIIEHHbIN cYeT-hakTypy, B
TOM 4YMChe M MyTEM €ro 3amMeHbl Ha COCTaBMEHHbI B YCTAaHOBIIEHHOM MOPSIAKE C TEM XX& HOMEPOM U
aaton (cm. MoctaHoBnenuns ®PAC 3anagHo-Cubupckoro okpyra ot 26.09.2007 N $04-6650/2007(38511-
A67-25), HNanbHeBocToyHOro okpyra ot 04.04.2007 N ®03-A59/07-2/314, MOCKOBCKOrO OKpyra oOT
09.08.2007 N KA-A40/7671-07 v pgpyrne). OgHako Henb3s He cka3atb o0 Tom, 4yto ®AC BoctouHo-
Cwnbupckoro n CeBepo-KaBkasckoro OkpyroB cumtarT MHade. 1o Mx MHEeHWIo, HanoronnatenbLliyK He
BrpaBe BbICTaBNATb Aybnukatel cveToB-pakTyp (cm. [MoctaHoBneHums PAC BocTtouHo-Cnbupckoro
okpyra ot 09.02.2007 N A69-1830/05-11-902-165/07-C1, CeBepo-KaBkasckoro okpyra ot 02.08.2007 N
D08-4846/2007-1853A);

- ecnu npu npoBedeHVMM MPOBEPKM HAIOroBbIA OpraH BbIABMT OLMOKM B 3aMOSTHEHWM CYETOB-
dakTyp, TO OH 00s3aH MpounHdOopMMpPOBaTbL 06 3TOM HanoromnaTenblmMka M notpeboBaTb BHECTU
ucnpaenenns (cm. Onpegenenne KC P® ot 12.07.2006 N 267-O, lNoctaHoBneHus PAC 3anagHo-
Cwnbwupckoro okpyra ot 21.08.2007 N ©04-5696/2007(37344-A03-14), Mockosckoro okpyra ot 02.05.2007
N KA-A41/3396-07, LieHTpansHoro okpyra oT 15.11.2006 N A64-467/06-11 n gpyrue).

BoccTtaHoBneHne HOC

CornacHo ct1. 171 HK P® B cnyyae npuobpeTeHnss ToBapoB (paboT, ycnyr) And onepauun,
npu3HaBaeMblX OOGBEKTOM HanoroobroxeHus, HanoronnartenblMK MMeeT NpaBO YMEeHbLUWUTb O06LLyo
cymmy HOC Ha cyMmbl Hanora, npeabsBneHHbIE éMy NOCTaBLLMKOM TOBapoB (paboT, ycnyr).

Mpu atom B n. 3 cT. 170 HK P® nepeuncneHsl criydyau, korga Ha HanoronnatenbLinka Bo3naraeTcs
0053aHHOCTb BOCCTAHOBWUTL paHee MPUHSATbIE K BbiYeTy cyMmbl "BxogHoro" HOC. B atom nyHkTe peyb
ngeT o cUTyauusix, Korga paHee npuobpeTeHHble ToBapbl (paboTbl, YCryrM) Ha4YMHaT UCMONb30BaTbCA
Ans onepauun, He obnaraembix HOC.

Mpobnema 60. XnweHne ToBapa
Ha npaktvke Hepegko cnydaetcsi Tak, 4Y4TO NpPUMOOGPETEeHHble HanoronnaTenbLMKOM TOBapbl
BblObIBAIOT M3 €ro BnaJeHus MNOMUMO €ro BONM, HanpuMmep B pe3ynbTate noxapa, XWULEeHus,

KOHMCKauum 1 Npoumnx nogobHbIX JENCTBUI i cobbiTMin. B aTom criyyae nepea HanoronnaTenbLKom
BCTaeT Bonpoc: 4Yto genatb ¢ HAOC no Takum ToBapam, ecnu OH yxe Obin NpeabsBrieH K BoiveTy? Hago
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nn BocctaHaenueatb HOC no yTpayeHHomy ToBapy, Bedb B AesTenbHocTtu, obnaraemon HIOC, oH
GonbLue ncnonb3oBaTbcs He byaeT?

MwuHduH Poccum cumtaet, yto cymmbl HIOC, paHee npuHSATbIE K BbIMETY MO WMYLLECTBY,
BMOCIEACTBMM BbIObIBLLUEMY B CBA3W C MOPYEN, XWULLEHWEM W MO APYrMM aHanorMyHbIM npuymMHam 6e3
BbISIBNEHNSA BMHOBHbIX ML, HY>XHO BOCCTaHOBUTb. [1pyM 3TOM BOCCTaAHOBIIEHME HYXHO NPOBOAUTH B TOM
HanoroBoM nepuoae, B KOTOPOM HedocTawllee MMYLLEeCTBO CMUCbIBAeTCs C ydeTa B YCTaHOBMEHHOM
nopsigke. o amopTuanpyemMomMy MMYLLECTBY BOCCTAHOBMEHMIO NoAriexaTr CyMMbl Hanora B pasmepe
CYMMbI, NMPOMNOPLMOHanbHOM ocTaTo4yHom (6anaHcoBOM) CTOMMOCTM MMyLLecTBa 6e3 ydeTa nepeoLeHKu
(Mucbma ot 01.11.2007 N 03-07-15/175, ot 14.08.2007 N 03-07-15/120, ot 06.05.2006 N 03-03-04/1/421
n gpyrve). 3Tow xe No3uumm NpuaepPXKMBarTCa 1 HANOroOBMKN HA MECTax.

OpHako TpeboBaHMA HanoroBukoB O BoccTaHoBneHun HOC no BbiObIBLUEMY MMYLLECTBY,
OCHOBaHHble Ha pa3bsicHeHusIXx MuHduMHa Poccun, SBNAOTCA HEe3aKOHHbIMKU. OTO CTano O4YeBUAOHbLIM,
nocne Toro kak B koHue 2006 r. BAC P® npusHan npotuBopevawimm Hanorosomy kogekcy PP ab63. 13
pa3gena "B uensax npumeHenus ctaten 171 HK PO" Mpunoxenus k MNMucemy ®HC Poccuu ot 19.10.2005
N MM-6-03/886@), roe cogepxanock TpeboBaHne o BoccTaHoBnenmn HOC, oTHOCALErocs K CTOMMOCTM
noxuweHHoro umywectsa. BAC P® npuwen K BbiBogy, YTO HegocTada ToBapa, OOHapyxeHHas B
npouecce MHBEHTapM3aUMM UMYLLLECTBA, UMM MMEBLLEE MECTO XULLEHWE TOBapa He OTHECEHbI K yMcny
cny4aes, ¢ kotopbiMu HK P® cBasbiBaeT HeobxogumocTe BoccTaHoBrnenus HOC (Pewenne BAC PO ot
23.10.2006 N 10652/06).

Takum obpas3om, Mpu CnNMcaHuM yTpaveHHbiX (MoxuueHHbIX) ToBapoB HOC BoccTaHaBnuBaTb He
HY>XHO, Kak Bbl 3TOro HM xotenocb MuHduHy Poccuu, Tak kak HanoroBbii kogekc PO Takoro TpeboBaHus
He COOEepPXuT.

AHanornyHele BbiBoAbl copepxatca B [loctaHoBnennsx ®PAC CeBepo-3anagHoro okpyra oT
08.10.2007 N A56-40702/2006, Ypanbckoro okpyra oT 03.07.2007 N ®09-4997/07-C3, Cesepo-
Kaekasckoro okpyra ot 10.05.2007 N ®08-2502/2007-1036A, LieHTpanbHoro okpyra ot 28.03.2007 N
A48-4688/06-19 n gpyrux.

Mpobnema 61. CnucaHne OCHOBHLIX CPEACTB

Hanorosbivi kogekc (cT. cT. 170 n 171 HK P®) npegycmatpuBaeT HEOGXOAMMOCTb BOCCTAHOBIEHNS
HOC Tonbko B Tex cnydasix, kKorga ToBapbl (paboTbl, ycnyrn), B TOM 4YMCIlEe OCHOBHblE CpeacTsa U
HemaTtepuarbHble aKTVBbl, HAYMHAIOT UCMONb30BaTLCA NPY OCYLLECTBIEHUN Onepauuin, He obnaraemMbix
HAC. Ho, kak n B criy4ae ¢ notepewn ToBapa, Npy CNUCaHWM OCHOBHbIX CPEACTB A0 UCTEYEHUSI CPOKA MX
MOMEe3HOro MCMONb30BaHMS HANOrOBMKU TOBOPAT O Heobxoammoctu BoccTaHosnewns HOC, paHee
NpUHATOrO K BblveTy (Mucbma MuHdumHa Poccmm ot 07.12.2007 N 03-07-11/617, ot 22.11.2007 N 03-07-
11/579, YMHC Poccum no r. Mockee o1 13.09.2004 N 24-11/58949).

OpHako cygebHas npakTvka nokasblBaeT, YTO Takne TpeboBaHus He3akoHHbl. HeogHoKpaTHO B
CBOWX pELUEHMAX CyAbl yKasbiBanu, YTO NMpy CMUCAHWM UMYLLECTBA 4O UCTEYEHUS CPOKa ero nofesHoro
NCMOMb30BaHMsA HanoronnaTenbLMK HEe JOJMKEH BOCCTaHaBNMBaTh M ynnaynsaTe B OtogxeT cymmbl HOC
Ha OCTaTOYHYK CTOMMOCTb MMYLLECTBA, €CN AaHHbIE CyMMbl ObIIN NPUHATBI K BbIMETY M BO3MELLEHBI
Mpu MOCTAHOBKE Ha y4€T OCHOBHbIX CPEACTB, NPUODOPETEHHbIX AMs1 NCMONb30BaHUS B NPOM3BOACTBE, TaK
Kak nogobHebix TpeboBaHun B Hanorosom kogekce PP Het (MoctaHoBneHus ®AC Ypanbckoro okpyra ot
26.04.2007 N ©09-2970/07-C2, 3anagHo-Cubupckoro okpyra ot 31.10.2007 N ®04-7596/2007(39735-
A27-37), MockoBckoro okpyra ot 20.07.2007 N KA-A40/6508-07 v gpyrue).

HanoroBble BblYEThI

CornacHo ct. cT. 171 n 172 HK P® HanoronnatenswyKk UMEET NpaBO MPUHSTb K BbIYETY CyMMY
"BxogHoro" HOC no npuobpeTeHHbIM TOBapam (paboTam, ycriyram), MMyLLLEeCTBEHHBIM NpaBam, eCIu:

1) ToBapkl (paboTkl, ycnyru), NMyLLLECTBEHHbIE NpaBa NpuobpeTeHbl Ans onepauun, obnaraembix
HOC;

2) ToBapbl (paboTbl, yCryru), MMyLLECTBEHHbIE MPaBa NPUHATHI K yYeTy;

3) nmeeTca npaBWUibHO OMOPMIIEHHLIN cYeT-akTypa nocTaBlimka, B kotopom cymma HIOC
BblaeneHa oTaenbHOM CTPOKON.

Huvkakux nHbix ycriosuin Hanorosbii kogekc PO He cogepxut. HecmoTps Ha 3TO, 4OBOMBHO YacTo
HarnoroBMK1 Ha MecTax OTKa3blBalT HaroronnarenbliMkaM B BblueTax, HECMOTPS Ha BbINOSIHEHNE BCEX
3TUX YCIOBUI, HAXOASA MHbIE MPUYUHBI ANS OTKa3a.

Mpobnema 62. Hanoroebih BbIMET U KOHTPAreHThbI
Ecnv npun npoBepke NOCTaBLUUKa BBISCHUTCHA, YTO TOT HE CAAEeT OTYETHOCTb B HaroroByto

MHCNeKUn, He nnatut Hanorm unu OTCYTCTBYEeT No apgpecy, yka3aHHOMY B €ro ydpegutenbHbIX
OOKyMeHTax, OTKa3 B Bbl4eTe nNpakTu4eckn HensbexeH. CBOM OTKa3 HaroOroBUKK MOTUBUPYIOT
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HenoBpPOCOBECTHOCTLIO Hamnoronnartenblinka. BosHyWkaeT BOMpOC: 3akOHEH NN 0TKa3 B MPUMEHEHUM
HarnoroBblX BbLIYETOB TOSILKO HA TOM OCHOBaHWW, YTO KOHTpAareHT HanorornnaTtenswuka He caaet
HaroroByto OTYETHOCTb (OTCYTCTBYET MO aApecy Wnv He NNaTuT Hanoru)?

B GonbluMHCTBE cBOEM apbuTpaxkHble Cyabl UCXOQSAT M3 TOro, YTO HenpeacTaBrieHne HaroroBow
OTYETHOCTM KOHTpareHToM (OTCyTCTBME MO agpecy, yKkasaHHOMY B AOKYMEHTax) He MOXeT CNyXWUTb
OCHOBaHMeM An4 OoTKasa HanoronnaTenbLUMKy B NPUMEHEHMN HANoroBoro BolveTa. [erno B ToM, YTo hakT
HapyLleHVs1 KOHTpareHTOM Harnoronnartenbliyuka CBOMX HanoroBbix 00si3aHHOCTEN cam No cebe He
ABNSAETCA AOKa3aTeNbCTBOM MOMyYEHUS HanoronnaTenbLMKOM HEOOOCHOBAHHOW HanoroBon Bbirogb! (M.
10 lMoctaHoBneHusa [lMneHyma BAC P® ot 12.10.2006 N 53 "O6 oueHke apbuTpakHbIMKM Cydamu
0BOCHOBAHHOCTU MOMYYEHUS HANMOroNaTENbLLMKOM HanoroBow Beirogbl").

Hanpumep, ®AC Bonro-Bstckoro okpyra B [loctaHoBneHun ot 09.11.2007 N A29-951/2007
yKasan, 4TO HanoroBoe 3aKOHOAATENbCTBO HE CTaBWT MpaBO Haroronnartenbliyka Ha MpUMeHeHue
HarnoroBoro BblMeTa MO Hanory Ha Ao0aBMEeHHYH CTOMMOCTb B 3aBMCMMOCTb OT NpeAcTaBfeHus
OTYETHOCTM €ro KOHTpareHToM W ynnartbl NocrnegHnM Hanora (aHanorvyHble BbIBOObI COOEepXaT Takke
MocTtaHoenenns ®AC BocTtouHo-Cubupckoro okpyra ot 30.08.2007 N A19-799/07-57-902-5987/07,
3anagHo-Cubupckoro okpyra ot 26.07.2007 N ©04-4518/2007(36000-A03-25), MockoBCkoro okpyra ot
16.07.2007 N KA-A40/6706-07 v gpyrue).

HanoronnartenbLyuKky MoXeT ObiTb OTKa3aHO B Hanorosbix BbiMeTax no HOC Tonbko B TOM cny4ae,
€Cn  HamnoroBblM oOpraHoM OyaeT [okasaHo, 4YTO HanoronnaTenbliuK Mpu BblIOOpe KOHTpareHTta
aevictBoBan 6e3 QOMKHOW OCMOTPUTENBHOCTU M OCTOPOXHOCTU N €My LOIDKHO Oblno ObiTb M3BECTHO O
HapyLleHWsX, JOMNYLLEHHbIX KOHTpareHToM. Hanpumep, B ogHOM M3 gen opraHusaumun 6birio oTkasaHo B
BbiveTax no HOC, Tak kak npoBepstoLwme, 4a U cam HanoronnaTenbLMK, He CMOITM HAaNTW KOHTpareHTa,
KOTOpLIA K TOMY Xe He nnaTtwun Hamorm n He cgaean otdeTHocTb ([loctaHoBneHne PAC [MoBOMKCKOro
okpyra ot 18.01.2007 N A55-4278/2006). B gpyrom gene KoHTpareHT HanoronnaTenbliyMka He TONbKO
OTCYTCTBOBan Mo MECTy perncrtpauum, He Mnatui Hamorm M He chaBan OTYETHOCTb, HO ele wu
npencTaBnsan HanoronnatenblMKy AOKYMEHTbl C MOAAENbHbIMA NoAMUCSAMU. OTO TOXE MOCHYXMITO
OCHOBaHMeM nis oTkasa B BblyeTe ([loctaHoBneHne ®PAC HdanbHeBocTo4dHOro okpyra ot 02.03.2007 N
®03-A24/07-2/42). B TpeTbeM - KOHTpareHTbl BOBCE OTpuUanM CBSA3b C  OpraHuW3auunen-
Hanoronnartenbwmkom (MoctaHoBneHne PAC Cesepo-KaBkasckoro okpyra ot 08.10.2007 N &08-
6588/2007-2440A). AHanorundHble BbiBoAbl cogepxartca Takke B [loctaHoBneHusix ®AC BoctouHo-
Cwnbupckoro okpyra ot 07.03.2007 N A19-21226/06-56-902-971/07-C1, MockoBCKOro okpyra oOT
23.05.2007 N KA-A40/4006-07, Ypanbckoro okpyra ot 30.10.2007 N ®09-8879/07-C2, LleHTpanbHoro
okpyra ot 12.02.2007 N A54-3316/2006C21 n gpyrux.

Mpobnema 63. NpaBo Ha BbIYET NpK OTCYTCTBUM Onepawmn,
obnaraembix HOC

CornacHo c1. 171 HK P® HanoronnaTenbLlUuK BNpaBe YMEHbLUNTbL CyMMY Harora, UCHUCIIEHHYO UM
K ynnaTe no npasunam cTt. 166 HK P®, Ha cymmy HanoroBbIX BbIYETOB.

HanoroBukx cumTaloT, YTO HamnoronnatenbliMK HE MMEET MpaBa MPUMEHWUTb HAIOrOBbIE BbIYETHI
npu OTCYTCTBMM OBOOPOTOB MO peanusauum B COOTBETCTBYHOLLEM HaroroBom nepvoge. OHM oObACHAT
3TO TE€M, YTO Ha CyMMYy BbIMETOB MOXET OblTb yMEHbLUEHA TOMbKO CyMMa Hanora, MCYUCIEHHasd Ha
ocHoBaHun cT. 166 HK P® n nognexawas ynnate B OwaxeT. Ecnu xe y HanoronnaTtenbluka B
COOTBETCTBYIOLLIEM HArloroBOM nepuoge HamnoroBas 06a3a OTcyTcTBYeT (TO €CTb HeT CyMMbl Harora,
MCYMCNEHHOW K ynnate B 6wogxeT), TO U ymeHbwaTtb emy Hedvero ([Mucbma MuHdumHa Poccumn ot
25.12.2007 N 03-07-11/642, ot 08.02.2005 N 03-04-11/23, YOHC Poccun no r. Mockse ot 09.11.2007 N
19-11/106815, ot 19.04.2007 N 19-11/36204 v gpyrue).

OpHako apbuTpaxHas MpakTuKa nokasblBaeT, YTO CyAbl CHMTAKOT nNpaBoMepHbIM npuHaTue HOC k
BblYETYy B HanoroBoMm nepuoge, korga obnaraemas HOC peanusauua ToBapoB (pabot, ycnyr)
OTCYTCTBYeET.

B uvactHocTtu, lNpesnguym BAC P® B lNoctaHoBneHun ot 03.05.2006 N 14996/05 ykasan, 4to
HanoroBbIi KOOEKC He yCTaHaBfMBaeT Hanuyve peanusauumu ToBapoB, paboT, ycrnyr B KOHKPETHOM
nepuoge B kadectBe 0653aTeNnbHOrO YCroBUS Afsi MPUMEHEHUS BblMeTa. Takke Ha MpPaBOMEPHOCTb
NPUHATMSA K Bbl4eTy cymm "BxogHoro" HOC B nepuoge oTcyTcTBMs 0O60OpPOTOB MO peanusauumn Obino
ykazaHo B [loctaHoBneHusx PAC MockoBckoro okpyra oT 21.06.2007 N KA-A40/5693-07, Cesepo-
3anagHoro okpyra ot 20.06.2007 N A21-7523/2006, Ypanbckoro okpyra ot 14.06.2007 N ®09-4040/07-
C2 v gpyrux.

lMpobnema 64. BblveT No ncnpaBneHHOMY c4eTy-hakType
MpaBo Ha BblveT HOC BO3HMKaET y HanoronnaTtenbliyka Toraa, korga ToBapbl (paboTbl, ycnyrm)

MPUHATBHI UM K YYeTy, NpeanonaraeTcs Ux ucnonb3oBaHue B obnaraembix HOC onepauumsix n ecTb Ha
pyKax npaBuIibHO ocpopMIieHHbIn cyeT-dakTypa (CT. cT. 171 1 172 HK P®).
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Ecnn e cocTaBneHHbI cyeT-chakTypa cogepkut B cebe owwnbku, KoTopble TpebytoT
nucnpasneHui, TO Yy HanoronnartenbLUmka, NosyYMBLLErO Takon cyYeT-haKTypy, MOXET BO3HUKHYTbL BONPOC:
B KaKOM HaroroBoM nepuioge cnegyeT npuHumathb k BoldeTy HOC no ncnpaeneHHomy cuyeTy-daktype? B
TOM, B KOTOPOM Obina coBepLueHa XO3sIMCTBEHHAsI onepalyms, UM B TOM, Korga B cdeT-akTypy Obinu
BHECEHbl U3MEHEHUSA?

MuHduH Poccum cumtaeTt, 4TO HamoronnaTtenbluK MOXET npeabsiBuTb K Bbl4eTy cymmbl HOC
TONbKO B TOM HaroroBOM Mepuvode, B KOTOPOM TMOMyYeH WCMpaBneHHbIi cveT-dakTypa, npu
O[HOBPEMEHHOM COBMIOOEHNM MHBIX YCIOBUIA, NpeaycMoTpeHHbIx . 21 HK PO (Mucbmo ot 26.07.2007
N 03-07-15/112). Tak ke cuutatoT 1 B Hanorosom BegomcTtBe ([Mucbma PHC Poccum ot 19.10.2005 N
MM-6-03/886@, YPHC Poccun no r. Mockse ot 02.10.2007 N 19-11/093419 un gpyrue).

OpHako aHanu3 cygeOHOM NpakTUKM MOKasbiBaeT, YTO apOUTpakHble Cyabl CErogHs cyMTaloT
nHade. Tak, PAC Cesepo-3anagHoro okpyra B [MoctaHoBneHun ot 14.09.2007 N A05-12329/2006-13
npuvwen K BbIBOAY, YTO, €CMW HaroronnartenbLluKk ucrnpasun mnu nepeodopmMun cyeta-akTypbl, OH
BMpaBe MPMMEHUTb HaNoroBble BblMETHI B TOM HAnoOroBOM nNepvoge, B KOTOPOM WMENW MECTO
COOTBETCTBYHOLUME XO3ANCTBEHHbIE ornepaumn (nMpuobpeTeHne u MpuHSaTUE ToBapa Ha y4deTt). C HuMm
convpapeH n ®AC BocTouyHO-Cubmpckoro okpyra, KOTOpbIA HE COrNacuricst C HaroroBow MHCNEKLMEN B
TOM, YTO BbIMETbI MOrYT ObiTb 3asABMEHbl TONLKO B TOM HanoroBoM nepuoge, korga Obiiv BHECEHbI
ucnpaenexHms B cyeTa-paktypbl. OH Mpuwen K 3akNi4YeHUO, YTO TaKoOro YCroOBWUSI MPUMEHEHWS
HanoroBbIX BblMeTOB B HanoroBom kogekce HeT ([octaHoBneHue ot 11.09.2007 N A19-6213/07-902-
5990/07).

OTUX Xe Mo3vuMi NpUAepXuMBaloTCa U apyrme apoutpaxHele cyabl (cMm. NoctaHoBnenus ®AC
Mockosckoro okpyra ot 02.07.2007 N KA-A40/6078-07, Cesepo-KaBkasckoro okpyra ot 22.02.2007 N
$08-691/2007-289A, Ypanbckoro okpyra ot 08.08.2007 N ®09-6164/07-C2 n mHorve gpyrue).

Mpobnema 65. Pacxoabl HA KOMaHANPOBKM

CornacHo n. 7 ct. 171 HK P® BbMeTam nognexaTt CyMmbl Hamora, yniadeHHble Mo pacxodam Ha
KOMaHOWPOBKM (pacxodam Mo npoe3ny K MecTy cryXebHOoWM KOMaHAMPOBKU U 0OpaTHO, BKMNOYas pacxogbl
Ha MNonb3oBaHWE B Moe3gax MOCTENbHbIMU NMPUHAANEXHOCTAMM, a TakKe pacxogam Ha HaeM XXWUIoro
MOMELLEHNS) N NPEACTaBUTENbCKMM pacxodam, MPUHMMAEMbIM K BbIYETY MPU MCYUCIIEHUM Hanora Ha
NpubbINb opraHM3auui.

B lMpaBunax BedeHMs1 XypHaroB y4veTa MONYYEHHbIX W BbICTABMEHHbIX CHETOB-(PAKTYp, KHUT
MOKYMOK M KHWI MpoAdax Mpy pacdeTax Mo Hanory Ha gobaerieHHyto ctommocTb (yTB. [locTaHoBneHmem
MpaBuTtenbctBa PO ot 02.12.2000 N 914) ckasaHo, uTo BbldeT HOC, ynnavyeHHoOro no pacxogam Ha
KOMaHOMPOBKN, BO3MOXEH TOMNBbKO B TOM Criyyae, ecrnu B NOATBEPXKAALWUX pacxoibl AOKYMEHTax cyMMa
Harora BblgeneHa otaenbHow ctpokon (. 10).

TpeboBaHne 06 obsizatensHom BblgenenHnn HOC oOTAenbHOW CTPOKOM B OOKYMEHTaXx,
NMOATBEPXKAAOLLMX pacxodbl, HEeOgHOKpaTHO o03ByumBan MuHduH Poccuun. Hanpumep, B lucbme ot
24.04.2007 N 03-07-11/126 npssMO roBOpUTCS, YTO OCHOBaHWEM ANSA MPUHATUS K BbIYETY CYMM Harora Ha
000aBNeHHyl0 CTOMMOCTb MO YyCryram MO HavMy XXWIOro MOMELLEHUss B TOCTMHMLE B Nepuoa
KOMaHOMPOBKN SBASOTCA OnaHKM CTPOron OTYETHOCTU C ykaszaHMeM B 3TUX bnaHkax CyMM Hamora Ha
aobaeneHHyo ctonmocTtb. Opyrum MNMucemom ot 16.05.2005 N 03-04-11/112 MuHdpwmH Poccun gosen go
CBeEeHVs HanoronnaTenbLUKOB, YTO OCHOBAHMEM AN MPUHATUS K BbideTy cymm HOC, ynnadeHHbix no
ycnyram no npoesgy K MecTy Cny>xebHoW KOMaHAMPOBKU U 0B6paTHO, MOXET ObITb TONMBKO TOT NPOe3aHOM
OOKYMeHT (6uneTt), B KOTOPOM CyMMa Harora BblgefieHa OTAENbHOW CTPOKOW. Takoro e MHEHMWS
npuaepxusatoTcsa n Hanorosuku (Mucemo MHC Poccun ot 04.12.2003 N 03-1-08/3527/13-AT995).

ApOuTpaxHble cyabl [aneko He Bcerga cornawarTtca ¢ nosvumen MwuHdpuHa n OHC. B
BONbLUMHCTBE CNydYaeB OHU MPU3HAKOT 3a HanoronnaTenbLMKOM NpaBo Ha BbiveT HOC B cuTyaumu, korga
cymma HOC B pacxogHbIX AOKYMEHTax IBHO He BblAerneHa.

Hanpumep, ®AC LleHTpanbHOro okpyra nocdmtan OBGOCHOBaHHbIM MPUMMEHEHME OpraHu3auven
HanoroBbIX BbIYETOB HAa OCHOBAHWM MPOE3[HbIX OUMNETOB M KACCOBbLIX YEKOB, B KOTopbix cymma HOC
Obina He BblgeneHa. B cBoem peleHun oH ykasan, 4to cymmbl HOC no KOMaHOMPOBOYHBIM pacxodam,
npeabsiBrseMble K BblHETY, MOIyT MOOTBEPXOATbCA HE TONbKO CHEeTaMU-paKTypamu, HO U WHbIMU
OOKyMeHTaMu, a BblgerneHne B Hux otgenbHow cTtpokor HOC He sBnsieTca ob6sA3aTenbHbIM  (CM.
MocTtaHoBneHue ot 25.05.2007 N A48-2510/06-8).

AHanornyHble BelBOAbI cogepxatcs B NoctaHoBneHusax PAC MockoBckoro okpyra ot 25.07.2006 N
KA-A41/6528-06, 3anagHo-Cubupckoro okpyra ot 07.02.2006 N ©04-133/2006(19416-A45-27), Ceepo-
BanagHoro okpyra ot 25.01.2005 N A13-8572/04-14 v gpyrux.

Mpobnema 66. BoiveT npy npuobpeTeHnmn OCHOBHLIX CPEACTB

CormacHo n. 1 cr1. 172 HK P® BbueTam nognexar CyMMbl Hamora, npeabsBieHHble
HanoronnatenbLLMKy Npy NpuobpeTeHnn ToBapoB (paboT, ycnyr), MMyLLIECTBEHHbIX NPaB Ha TEPPUTOPUN
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Poccuinckon ®epepaunm nnbo akTyecku ynnaveHHble MM Mpu BBO3€ TOBAPOB Ha TaMOXEHHYHO
Tepputopuio Poccuiickon ®enepauun, nocne NpUHATUS Ha yYeT yKa3aHHbIX TOBapoB (paboT, ycnyr),
MMYLLECTBEHHbLIX MpaB C Y4E€TOM OCOOEHHOCTEW, MNPEAYCMOTPEHHbIX CT. 172 ¥ Npu  HanmMuum
COOTBETCTBYIOLLNX NEPBUYHBIX OKYMEHTOB.

Cymmbl HC no ocHOBHbBIM CpefcTBaM B NMOSIHOM 0ObeME NPUHUMAKTCS K BbIYETY NOCHe NPUHATUS
3TUX OCHOBHbIX CPeACcTB Ha y4eT.

Ha npaktuke BO3HWK BOMNPOC: MOXET NW Hanoronnartenblwmk NPUMEHUTb HaroroBbI BblMET MO
NprMobpeTeHHOMY OCHOBHOMY CPEACTBY, €CIM OHO YYTEHO y Hero Ha cyete 08 "BnoxeHunss BO
BHEOOOPOTHbIE aKTUBbLI"?

MuHdbmH Poccum cunTaeT, 4YTO MNpaBO Ha BbIMET BO3HMKAET TOJNbKO MOCMNEe OTPaXeHUs
npuobpeTeHHOro ocHoBHOro cpeacTtBa Ha cdete 01 "OcHoBHble cpeacTea”. A 4O 3TOr0 MOMEHTa, Noka
obopynoBaHue yncnutcsa Ha cvete 08 "BrnoxeHnsi BO BHEOOOPOTHbIE aKTMBbI", OCHOBaHUA ANiA Bbl4ETA
Hanora He umeetcsa (Mncema MuHdumHa Poccum ot 21.09.2007 N 03-07-10/20, ot 22.03.2004 N 04-03-
08/16).

CornacHo ¢ aTum nogxo4oMm 1 Hanorosoe BegomcTso. B MNuceme ot 05.04.2005 N 03-1-03/530/8@
®HC Poccum pasbsicHMNa, YTO BblMETHI CyMM Harora Ha Ao0aBneHHyl CTOMMOCTb, MpeabsBEHHbIX
npoaaBLUOM MNpu NpUoBpeTeHnn OCHOBHOrO CpeAcTBa, MPOM3BOASATCS B TOM HANoOroBOM nepuode, B
KOTOPOM OCHOBHOE CpefACTBO MPUHATO K OyxranTepckomy yyety u oTpaxeHo Ha cdete 01 "OcHoOBHble
cpegctea” (cm. Tarke MNMucbmo YOHC Poccunm no r. Mockee ot 02.10.2007 N 19-11/093494).

Ha cerogHAwHMA geHb cygebHasi npakTvka BelpaboTana eguHbIi Noaxon K peLleHu0 OAaHHOro
BOMpPOCa, KOTOpbLIA B KOPHE OTNMYaeTcsa OT MHEHUSA HanoroBblX opraHoB. Cyabl Mpu3HawT 3a
HanoronnaTenbLLMKOM NpPaBo Ha HaroroBble BbIYETHI, ECIM OCHOBHOE CPEeACTBO MPUHATO UM K y4eTY Ha
cyete 08 "BnoxeHusi BO BHEODOPOTHbIE aKTUBLI", MOTUBUPYS 3TO TeMm, 4To HamnoroBbii kogekc PP He
CBA3bIBAET MPUMMEHEHME HaNoroBOro BblHETA C OMNpUXO4oOBaHMEM 06OOpydoOBaHMA Ha KakoM-nvbo
onpefeneHHoMm cyete OyxranTepckoro yyeta. MBo pgna BblMeTa BaxeH cam  PaKT MNPUHATUSA
0bopynoBaHUs K yyeTy.

Hanpumep, ®AC Ypanbckoro okpyra B NoctaHoBneHun ot 13.09.2007 N ®09-6893/07-C2 ykasan,
YTO NpaBO HanoronnaTtenbLiMKa Ha Hanorosbli BbiHeT B cuny M. 1 cT. 172 HK P® BO3HUKaeT ¢ MOMeHTa
npuobpeTeHns (MPUHATUS Ha y4eT) ToBapa, OgOopMIeHus cHeTOB-hakTyp K hakTudeckon onnathbl
(Bkntoyasas cymmy Hamora) <*>, BHE 3aBUMCUMOCTW OT TOrO, HA KAaKOM CYeTe MPUHAT K y4eTy OObekT
OCHOBHbIX CPEACTB M KOrga Hadanacb €ero akcniyaTauusi. AHanoruyHble BbIBOObI COAEpXaTcs B
MoctaHoeneHnn ®AC MockoBckoro okpyra ot 18.06.2007 N KA-A41/5365-07, koTopbii ykasan
HanoroBon uHcnekumu, 4To lNnaH cyetoB Gyxrantepckoro yyeta v UHCTPYKUMSA MO ero NpuMMEHEHMIO,
TpeboBaHMAMUN KOTOPbIX OHa PYKOBOACTBOBAsacb, HE SABMSAKTCA HOPMAaTUBHO-NPABOBLIMU AOKYMEHTaMM
N HE yCTaHaBMnMBaT Nopsgok ucuncnenns HOC v nopsaok NpMMEHEHUS HaroroBbIX BbIMETOB (CM. TaKke
MocTtaHoBnenns PAC Ypanbckoro okpyra ot 22.03.2007 N $09-1870/07-C2, NoBommKcKoro okpyra ot
15.08.2007 N A65-14996/06, Ceepo-3anagHoro okpyra ot 01.10.2007 N A26-696/2007 v gpyrue).

<*> B nepuoge, K KOTOPOMY OTHOCUTCSA crop, HeobxogumbeiMm ycrioBnem ang soiveta HOC asnsncs
dakT onnartbl noctaBwuky. C 1 aHBapst 2006 r. B 06Liem cnydae BblYETHI IPEOCTaBMATCS HE3AaBUCUMO
oT Toro, ynnayeH HOC nocTaBLUUKy Unu HET.

Mpobnema 67. JJOKyMeEHTbI Ha BbIYET NPeACTaBreHbl B CyA

CornacHo n. 1 c1. 172 HK P® HanoroBble BblHYETbI MPOU3BOAATCA Ha OCHOBAHMM CYETOB-DAKTYP,
BbICTABIEHHbIX NPOAaBLAaMU MpU MNpUMObpPEeTEHNM HanoronnaTenblMKOM TOBapoB (paboT, ycnyr), u
OOKYMEHTOB, noATBepXaatoLwmnx hakTMYecKyto ynnarty CyMM Harora npu BBO3e TOBApPOB Ha TAMOXEHHYHO
TeppuTopmio P®, [okyMeHTOB, MOATBEPXKOAAOWMX ynnaTy CyMM Hasnora, ygep)XaHHOro HaroroBbIMU
areHTamu, iMbo Ha OCHOBaHMU UHBIX AOKYMEHTOB B Cry4asx, NPeayCcMOTPeHHbIX M. n. 3, 6 - 8 cT. 171 HK
Po.

lMpu npoBefeHVMM HaNOroBbIX MPOBEPOK Haroromnartenslmk 0bs3aH NpeacTaByUTb HaroroBukam
YyKa3aHHble AOKYMEHTbl, YTOObl MOATBEPANTb OOOCHOBAHHOCTb MPMMEHEHMSI HANoOroBbiX BbLIYETOB MO
HOC. Ho wHorpa cnydaetcs Tak, YTO Ha MOMEHT MPOBEPKW Y Hamoromnartenblivka Hagnexaile
0hOPMIEHHbIX JOKYMEHTOB HET. Hanpmumep, oHM MOryT BbITb MOTEPSIHBI UMW HEMPAaBUITbHO OGPOPMIIEHbI.
B Takow cuTyauum HanoroBuKM, CKopee BCEro, OTKaXKyT HaroronnaTtenbLlnKy B MPUMMEHEHWN BbIYETOB.

Ecnu Hanoronnatenswmk GygeTr ocnapvBaTb PELUEHME HANOrOBOro opraHa B cyfde, TO, 4Tobbl
AoKa3aTb MpPaBO Ha BbIYET, OH JOSMkeH OyaeT mpeacTaBuTb Cydy COOTBETCTBYHOLIME AOKA3aTeNbCTBa
(Hapnexaile odopMIeHHbIe OOKYMEHTbI). M 3gecb BCTaeT Bompoc: 06A3aH Nu Ccyd pacCcMOTPeTb U
OLEHUTb 3TV LOKYMEHTbI?

K coxaneHuto, cygebHasi npakTtvka He BblpaboTana eanHOro nogxoga no BOMPOCY O TOM, BrieyeT
nn npegcTaBfieHne HanoronaTenblMKOM AOKYMEHTOB HEMOCPEACTBEHHO B Cyd HEOEWCTBUTESTbHOCTb
pELLEHNST HANOroBOr0 OpraHa, €crnv Ha MOMEHT MNpPOBEAEHMS HaroroBOM MNPOBEPKM W BbIHECEHUS
OoCnapvBaeMoro peLleHnst 3T JOKYMEHTbI He Obinv NnpeacTaBrneHbl HanoroBoMy OpraHy.
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KoHcTuTyumoHHbIn Cyan PO ncxogut M3 Toro, YTo NpeacTaBneHne JOKYMEHTOB HEMOCPEACTBEHHO B
Cyd He nuwaeT HanoronnaTtenbluiyka npaBa Ha BbIYET, MOCKOMbKY "...apbuTpaxHble cyabl 006sA3aHbl
nccnenoBaTth JOKYMEHThI, KOTOPblE SABASOTCA OCHOBaHUEM NOMYYEeHUs HANoroBoro Bel4eTa, He3aBUCUMO
OT TOro, ObINMM NN 3TU LOKYMEHTbI UCTPebOBaHbl M MCCNeaoBaHbl HarNoroBeiM OPraHoOM MpU peLueHnn
BOMpoca O MpuBNEYEeHUM Hanoronnartenblinuka K HanoroBoM OTBETCTBEHHOCTU W NpeaocTaBreHun
Hanorosoro BbiveTa" (Onpegenerne KC P® ot 12.07.2006 N 267-0).

Tak e cumTaeT n Boicumnn ApbutpaxHbin Cyg P®. B n. 29 MNMocTtaHoBneHus NneHyma BAC PO ot
28.12.2001 N 5 "O HekoTOpbIX BOMpOCax MpUMEHeHUss YacTu nepeon Hanoroeoro kogekca Poccuinckon
depepaummn” ykasaHo, 4To cyf 00s3aH NPUHATE K PaCCMOTPEHUI0 OOKYMEHTBI U MHble AOKa3aTenbCcTBa,
KOTOpble HanoronnaTenbluk npeacrtaBunl B 0OOCHOBAHWE CBOMX BO3PaXKEHWW, HE3aBMCMMO OT TOro,
nogaean HanoronnartenbLlMK 3T SOKYMEHTbl HArloroBOMYy OpraHy Mnpu NpoBedEeHWM MPOBEPKU UMW HET
(cm. Tarke MNoctaHoBneHue MNpesvanyma BAC P® ot 16.10.2007 N 3587/07).

OTMX XXe No3nuun NpugepxmBaeTcs 6ONbLUIMHCTBO apbuUTpaXHbIX Cya0B.

Hanpumep, ®AC lMosormkckoro okpyra B NoctaHoBneHun ot 08.11.2007 N A49-2332/07 ykasan,
YTO HamnoronnaTenbLUMK BNpaBe NpeacTaBuTb, a apbutpaxHble cyabl 0693aHbl NCCNeaoBaTh LJOKYMEHTbI,
KOTOpble SIBMSIOTCA OCHOBaHWEM MOJTYYEHWUSI HANOroBOro BblYETa, HE3ABMCMMO OT TOro, Obiny nn aTu
OOKYMeHTbl  UCTpeboBaHbl M MCCNedoBaHbl HANMOrOBbIM  OpPraHOM MpW  peLlleHun Bomnpoca o
npenocTaBneHnn HanoronnaTenbLUMKy HanoroBoro BbiveTa.

PAC Ypanbckoro okpyra OTBepr AOBOA HarioroBOro opraHa O HEMNpaBOMEPHOM MPUHATAM K
pPacCMOTPEHUI0 CyAOM CBEOEHWA W OOKYMEHTOB, OTCYTCTBOBABLUMX Y MHCMEKUMM MO COCTOSIHWMIO Ha
MOMEHT MPOBELEHUSA KamepanbHOW HanoroBon npoBepkn. OH npuwen K BbIBOAY, YTO cyn 00s3aH
MPUHATL M OLUEHUTb AOKYMEHTbl U WHble [OKa3aTenbCTBa, NPeACTaBleHHble HanoronnaTtenblMKoOM B
0BOCHOBaHME CBOMIX BO3PaKEHWUIM MO aKTy HarloroBOW NPOBEPKWU, HE3ABMCMMO OT TOro, MpeacTaBnsfCh
N 3TM JOKYMEHTbI HanoronnaTenbliMKOM HanoroBOMy OpraHy npu MpOBEpPKE WM focne Hee
(MocTaHoBnexme ot 07.11.2007 N ®09-8997/07-C2).

®PAC Ceepo-3anagHoro okpyra obpatui BHMMaHME HANOrOBMKOB Ha TO, YTO HECBOEBPEMEHHOE
npencraBrneHve HanoronnaTenbUKOM OOKYMEHTOB MO TpebOBaHMIO HANOroBOrO OopraHa He sBMASAeTCA
OCHOBaHMeM A1 OTKa3a B MPUMMEHEHMU HANoOroBbIX BbIYETOB M B BO3MELLEHWM Hamnora ua Googxeta
(MocTaHoBneHme ot 22.10.2007 N A56-5764/2007).

AHanornyHele BbIBOAbI cogepxaT Takke [MoctaHoBneHua ®AC BoctouHo-Cubumpckoro okpyra ot
07.11.2006 N A19-38907/05-44-45-902-5832/06-C1, OanbHeBocTo4HOro okpyra ot 04.04.2007 N ®03-
A51/07-2/471, LleHtpanbHoro okpyra ot 27.08.2007 N A64-6075/05-15 v gpyrue.

Ho, kak ObIno cka3aHo Bbille, eCTb U Apyrve cyaebHble pewwenus. MNMpasaa, nocne BoiHeceHus KC
P® Onpegenenna N 267-O ux 3ameTHO noyGaBuiocb. HekoTopble Cyfbl CUATAOT, YTO OOKYMEHTHI,
npencTaBneHHble HanoronnaTenbLMKOM HEMOCPEACTBEHHO B Cyd, HE MOATBEPXOAOT MPaBO HA BbIYET,
TaK Kak cyd He obs3aH NpoBOAWUTbL kamepanbHble npoBepkn. Cyn OOMKEH OCYLECTBNATL MPOBEPKY
peLleHnst HarnoroBoro opraHa WUCXOAsl M3 TeX AOKYMEHTOB, KOTOpPble Ha MOMEHT BbIHECEHUS peLLEHUs
Obinn npefctaBneHbl B HanoroBblr opraH (cm. [MoctaHoBnewus PAC Bonro-BsTtckoro okpyra ot
20.01.2006 N A11-735/2005-K2-23/55, CeBepo-Kaekasckoro okpyra ot 23.01.2007 N ®08-7021/2006-
2894A v gpyrue).

Ha Haw B3rnsia, HamoronnartenbLUK BCE e MOXET NpeacTaBuTb JOKYMEHTbl HEMOCPE4CTBEHHO B
cyn, Tem Boree 4YTo HanudMe 3Toro Npaea NOATBEPXKAAIT BbicME cyaebHble uHcTaHuum - KC PO n BAC
Po.

Ynnata Hanora
Mpobnema 68. LTtpad 3a HenepeuncneHne Hanora

B cuny n. 5 cr. 173 HK P®, ecnn nuuo, He gensoweecda nnartenswmkom HOC, BbicTaBut
noKynaTento cyeT-pakTypy C BblgeneHneM CyMMbl Harora, oHo 06a3aHo ncuncnutb HOC v ynnatutb ero
B GrogkeT. [Npn aTOM cymma Harnora, nognexallas ynnate B Olo4KeT, onpefensercs kak CymMMa Hanora,
yKa3aHHasi B COOTBETCTBYIOLLEM cyeTe-hakType, nepegaHHOM NokynaTento ToBapos (paboT, ycnyr).

YacTo y HennatenbwukoB HOC, BbICTaBMAAOWMX cyeTa-pakTypbl CBOUM MOKyNaTensm, BO3HMKaeT
cobnasH He nnaTuTb MonyyeHHbIn OoT HMX HOC B GHOMKET CO CCbIMKOM Ha TO, YTO OHM HE SIBNSAKTCA
HanoronnatensLwmnkamu HAOC.

Kakne caHkumMm MOXEeT MNpUMEHWTb HaroroBbIl OpraH, ecnu B pe3ynbrate npoBepkn byger
0oBHapyXeHo, YTO BblAeneHHble B cHeTax-hakTypax cymmbl HOC B BrogkeT He ynnayveHbl?

OyeBuOHO, YTO HAMOrOBbIN OpraH B3bILWET C HAPYLUUTENS BCHO HeynnadeHHyto cymmy HIOC, a takke
MEHN 3a HECBOEBPEMEHHYIO ynnaTty Hanora. Ho CMOXET v OH HanoXnTb Ha 3Toro Hennartenbimka HOC
wrpad Ha ocHoBaHuu cT. 122 HK P®, koTopon ycTaHOBNEHa OTBETCTBEHHOCTb 3a HeynnaTy (HEMOSTHyo
ynnaty) Hanoros B pa3mepe oT 20 Ao 40% Heynna4eHHOW CyMMbl Hanora?

lMpenctaBuTenn HaNoroBoro BeAOMCTBa CUMTAKT, YTO B Clydae HeynmnaTtbl Hamora fuuoM,
BbICTABUBLUMM CYET-PaKTypy C BblgenieHnem cymmbl HOC, OHO nognexuT MpuBIIEYEHUD K
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otBeTcTBEHHOCTM NMo cT. 122 HK P® (Mucemo YMHC Poccun no r. Mockse ot 29.10.2002 N 11-
10/51672).

MHoro MHeHuss npugepxuBaetcsa Beicwumin  ApbutpaxHein Cyn. B cBoMx pelleHusx OH
HEeOQHOKpPaTHO YykasbiBan, 4YTO Ha Hennatenswuke HOC, nonyyuBlwIEM HaMoOr Ha OCHOBAHWM
BbICTABIIEHHOIO cyeTa-hakTypbl, NEXUT NULb 06513aHHOCTb MO NMEPEYUNCIIEHMIO BbIAENEHHOMO B CHETe-
dhakType M HenpaBOMEPHO MOSyYEHHOro OT MOKynaTtensa Hamnora Ha A00aBMnEeHHYK CTOMMOCTb. [pyrmx
00s3aHHOCTEN Yy HEero HeT, MO3TOMY K OTBETCTBEHHOCTW 3a HeynfaTty Hanora, MoflydeHHOro oT
nokynaTtensi, ero npuenedb Henb3sa. 10 3TMM >Xe OCHOBaHUSIM Henb3d ero owTpadoBaTtb U 3a
HenpencTaBneHne Hanorosow geknapaumn no HOC (cm. MNoctaHoeneHus [Mpesvgnyma BAC PO ot
14.02.2006 N 11670/05, ot 14.11.2006 N 7623/06, Onpegenexne BAC P® ot 30.10.2007 N 13309/07).

AHanornyHele BbIBoAbl cogepxatcsa Tawke B lNMoctaHoBneHunsx ®AC Bonro-Batckoro okpyra ot
17.10.2007 N A29-502/2007, Mosommkckoro okpyra ot 21.06.2007 N A49-35/2007-13A/28AK, Ypanbckoro
okpyra oT 14.11.2007 N ®09-9403/07-C2 n gpyrux.

HanoroBas geknapauus
Mpobnema 69. [leknapaums no noyte

CornacHo n. 5 c1. 174 HK P® HanoronnaTtenbLlmkn 0693aHbl NpeacTaByUTb B HAnoroeble opraHbi No
MECTy CBOEro y4eTa COOTBETCTBYIOLLYH) HANoroByl Aeknapauuio B Cpok He no3gHee 20-ro uvcna
Mecsiua, CneayLwero 3a UCTEKLLMM HaNoroBbiM NEPUOLOM.

HanoroBaa peknapaumsi (pacyeT) MoxeT ObiTb HanpaBneHa HanoronnaTenblmMkoMm B BUOE
MOYTOBOrO OTNPABIIEHUS] C OMUCLIO BROXeHWs. [Mpu oTnpaBke HanmoroBon Aeknapaumu (pacdeTta) no
noyTe AHEM ee MpeAcCTaBneHnst CUMTAETCA AaTa OTMPAaBKM MOYTOBOro OTNPaBMEHMS C OMUCHIO BITOXEHWS
(cT. 80 HK PO).

Mpu HanpaBneHun geknapaummn no NoYTe BO3HMKAET BOMPOC: KaKyto UMEHHO AaTy criegyeT cuntatb
aaTon oTnpaBKu?

Mo MHEHMIO HanoroBoro Be4OMCTBa, TAKOW A4AaTOW AOMKHA CcYMTaThCA AaTta, yKasaHHas B LuTamne
"Mouta Poccun", KOTOpLIN NpocTaBnseTcs paboTHMKaMM MOYTbl MNpU  Nepedadve  CKOMMBLLENCS
KOppecnoHAeHUMM ONs HanpaBneHusa B agpec koppecnoHgeHTos (Mncemo MHC Poccum ot 13.05.2004 N
03-1-08/1191/15@ "CBog nncem MO MPUMEHEHUIO OEWCTBYKOLWEro 3akoHogartenbctBa no HAOC 3a i
nonyrogme 2003 roga - | kBaptan 2004 roga").

Cygabl, B CBOKO O4Yepedb, CYMTAKOT, YTO 4aTOM nodayn geknapauum, HanpaersiemMon NoCpeacTBOM
MOYTOBBIX CPEACTB CBSA3W, CredyeT cuuTaTb AaTy, yKasaHHyl Ha KBMTaHUMM 0O OThmpaBKe MOYTOBOro
OTMNpaBneHunsl, a He AaTy, KoTopasi CTOUT Ha LuTeMrnerne No4YToBoro koHeepta (cM. NoctaHoBneHus GAC
BocTouHo-Cubupckoro okpyra ot 26.08.2005 N A19-3166/05-43-902-4110/05-C1, [anbHEBOCTOYHOroO
okpyra ot 08.06.2006 N ®03-A73/06-2/1780, LleHTpanbHoro okpyra ot 02.06.2005 N A64-7931/04-11,
3anagHo-Cubupckoro okpyra ot 13.03.2006 N ©04-903/2006(20279-A46-2)).

B paHHOM cuTyauum MOXET BO3HMKHYTb €Lle OAMH BOMpOC: MOXHO IM cyiTaTb AeKnapauuio
MO4aHHOW, €Cnu OHa HampaBreHa MO noyTe, KOTopas BepHyna Mo4YTOBOE OTMpaBfeHue
HanoronnarenbL MKy ?

B Tom cny4yae, ecnu Bce pekBM3UTbI, YKa3aHHbIE HANOronnaTenbLMKOM B MOYTOBOM OTMNPaBEHNM,
OyayT BepHbl M BO3BpaT OTNpaBreHns Oy4eT OCYyLECTBIIEH MO HE 3aBUCALLUM OT Haroronnartesnblynka
npu4rHam, ero wrpadoBaTb HenMb3s. Begb B TOM, YTO Aeknapauns He gowna A0 HaroroBon MHCMEKLNM,
ero BuHbl HeT (MoctaHoeneHne PAC BoctouHo-Cubumpckoro okpyra ot 20.09.2005 N A19-12298/05-45-
©02-4106/05-C1).
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Mnaea 2. HAINOIr HA NPUBbIJIb
Joxoabl
Mpobnema 1. KomneHcaums 3a 3eMnto

B cooTBeTCTBUM C OENCTBYHOLWUM 3EMENBHBIM 3aKOHOO4ATENBLCTBOM CyObekThl PO Bnpaee nabAtb
3eMeSbHbIN Y4acTOK ANs COOCTBEHHbIX HYX[, BO3MECTVB €ro Bnagenbly YObITKM (BKITHOYaA yMNyLLEHHYIO
BbIFOAY), Bbl3BaHHbIE Takum u3baTneM (cT. cT. 10, 57 3emenbHoro kogekca P®P).

Y opraHusaumi, CTONKHYBLUMXCS C Mpoueaypor U3bATUS 3eMiK, BO3HMKAEeT BOMPOC: Hago nu
BKJTHOYATb MOJSTyYEHHYIO KOMMNEHCALMIO B COCTaB AOX0A0B, 0Onaraembix Hanorom Ha npubbinb?

Mo MHeHuto MuHdmHa Poccuu, opraHusaums OOrmkHa BKIHOYUTL MOMTYYEHHYH CYMMY B HANOroByto
6a3y no Hanory Ha npuObIb B KadecTBe BHepeanusauuMoHHoro goxoga. CBoi BbiBoA huHaHCOBOEe
BELOMCTBO ODOBSACHSAET TEM, YTO Cpeau He obraraembix Hamorom Ha npubbinb goxogos (cT. 251 HK P®)
Takue cpefctea He ykasaHbl (Mucemo ot 03.02.2006 N 03-03-04/1/85).

Tak e cuuTaloT U NpeacTaBUTENM HanoroBbix opraHoB. B MNMucbme YOHC Poccuu no r. Mockse ot
28.03.2007 N 20-12/031917 ykas3aHO, 4TO CPeACTBa, MOSTyYeHHblE OpraHvM3aumMen B KadecTBe nnatbl 3a
M3blMaeMbli 3eMENbHbI Y4acTOK, a Tawkke B MorawieHne yObiTka (BKMNOYas YMNyLIEHHYIO BbIFOAY),
obpaszoBaBLUErocd B pes3ynbTaTe WU3bATUS 3eMEeNbHOr0  yvactka [Afis  FOCY4apCTBEHHbIX  WUNn
MYHULMMAnNbHBIX HYXQ, MO CBOEMY CyLIEeCTBY HE COOTBETCTBYKT HU OOHOMY M3 BWAOB [OXOOOB,
npeaycmoTpeHHbix cT. 251 HK PO®. lMoaTtoMy ykasaHHble cpeacTBa paccMaTpuBalOTCs B KayecTBe
BHEpearnv3aunoHHbIX JOXOA0B M nogsiexart HanoroobnoXeHuio B 06LLeyCTaHOBNEHHOM MOPSAAKE.

B npaktuke cemepanbHbix apbuTpaxHbIX CyooB yaanocb OOHapyXuTb BCEro ogHo cyaebHoe
pelleHne, MocBsLeHHoe AaHHoMy Bornpocy, - [loctaHoBneHne ®AC Cesepo-3anagHoro okpyra oT
15.01.2007 N A56-11621/2006. B Hem cya npusHam He3akoHHbIMW TpeboBaHWs HaNoOroBUKOB,
MbiTaBLUMXCSA B3bICKaTb C OpraHusaumMmM Hanor Ha npubbinb Ha ocHoBaHun n. 3 cT. 250 HK PO, roe
CKa3aHo, YTO B COCTaB BHeEpeanu3aLMOHHbIX OOXOO0B BKIOYAOTCA CYMMbl BO3MELLEHUS YObITKOB MU
yuwepba. Cyg pewmn, 4TO KOMMEHCALUMOHHbBIE BbIMMaThl, MNOTYYEHHbIE B CBSI3M C U3bATMEM 3EMMN, HE
ABMAIOTCA BHepeanu3auWoHHbIMW  0OXO4aMu, MOCKombKy nonoxeHna n. 3 cr. 250 HK P
HenocpeAcTBEHHO OTHOCAT K BHEpeanusauVoHHbIM A0XO4aM TOMbKO Te CYMMbl CaHKUMA M yObITKOB,
KOTOpble MONy4YeHbl HanoronnaTenbLMKOM B KAYECTBE BO3MELLIEHUSA UCXOOA U3 JOrOBOPHbBIX OTHOLLEHWH,
Mpu KOTOPbIX AEWCTBYET NPMHLUUMN paBeHCTBA CTOPOH MO caenke. PaccmaTprBaeMble e BbinnaThl HUKaK
He CBSi3aHbl C HapyLleHWeM OOHOW M3 CTOPOH LOrOBOPHbLIX OTHOLUEHWIA U MOTOMY BHeEpeanu3auuoHHbIM
[0X0J0M He ABNATCS.

UuTtepecHo, 4yto B 3tom xe [loctaHoBneHnn OAC CeBepo-3anagHoro okpyra npuvaHan
HeOBOCHOBAHHOW CChISIKY HanoroBon nHcnekumm Ha MNMucemo MuHduHa Poccumn ot 03.02.2006 N 03-03-
04/1/85, ykasaB, 4TO OHO, BO-NEPBbLIX, HE OTHOCUTCH K aKkTaM 3akoHOAaTenbCTBa O Hanorax u cbopax u,
BO-BTOPbIX, dakTU4eckn AononHAeT nonoxeHua n. 3 ct. 250 HK Po.

Mpobnema 2. MNpoweHne gonra yupeantenem

CornacHo nn. 11 n. 1 cr. 251 HK P® goxogbl B BMAE MMyLLECTBa, MOMAYYEHHOrO POCCUMICKOM
opraHusaumen 6e3Bo3Me3gHO OT CBOEr0 y4acTHMKa (akumoHepa), KoTopomy npuHaanexut 6onee 50% B
YyCTaBHOM KanuTane 3Tow opraHu3aumu, npu onpegeneHnm Hanoroorn 6asbl y4nTbIBATbCS HE OOMKHbI.

Mpy nNpMMeEHEeHWM OaHHOW HOPMbl BO3HWMKAET BOMPOC: MOXHO N He y4yMTbiBaTb B COCTaBe
Hanoroobnaraemoro goxoga MMyLLLECTBO, MOMyYEeHHOE OpraHn3aumen B pesynbTarte NpoLweHnst gomnra ee
YYaCTHMKOM (@KLMOHEPOM)?

Mo MHEHWO HamnoroBoro BedOMCTBa, MPOLLEHME JoNnra B LENnsX Hanoroobnoxenus npubbinm
OOIMKHO paccmaTpuBaTbCs Kak 0e3Bo3mesgHas nepefada MMYLLECTBEHHbIX NMpaB (@ He MMyLLEecTBa).
[MoaTomMy CymMMy MpOLLEHHOrO Aofnra opraHu3aums obsidaHa yvuTbiBaTb MPU MCYUCIIEHWMM Harora Ha
NpubbINb B COCTaBe BHeEpeanumsauuoHHbIX AOXO4OB Ha ocHoBaHwuu n. 8 cT. 250 HK P® (Mucbema ®HC
Poccun ot 22.11.2004 N 02-5-11/173@, MHC Poccun ot 17.09.2003 N 02-5-11/210-AXK859). [o
HedaBHMX MOP aHarorM4YHOro MHEHMS MpUOEPXMBaNUCb M MOCKOBCKue HanoroBuku (Mucema YPHC
Poccum no r. Mockse o1 29.03.2005 N 20-08/20231 1 o1 21.04.2005 N 20-12/28126).

Wuave cuutaet MunHdpuH Poccun. o ero MHEHMIO, AeHEXHbIe CpeacTBa, KOoTopble Obin Nomny4YeHbl
opraHusauMen no [JOroBopy 3arMa, B criydyae ecnm obs3aTtenbCTBO MO JOroBopy 3amma  Obino
BMOCNeACTBUM MpeKpaLLleHo NpoLleHnem aonra, nognagatTt nog gencteme nn. 11 n. 1 c1. 251 HK PO
(Mucema MuHdmHa Poccumn ot 23.08.2007 N 03-03-06/1/589, ot 09.08.2007 N 03-03-06/1/524, ot
25.06.2007 N 03-03-06/1/399). OTmeTum, 4TO MO BMAWSHWEM pasbscHeHMn MuHdpuHa Poccum
MOCKOBCK/ME HaJIOTOBUKM M3MEHUNN CBOK TO4YKY 3peHusi. CerogHs OHWM MOJSTHOCTBbK COrfacHbl C
MunduHom Poccum (Mucemo YOHC Poccun no 1. Mockse ot 17.01.2007 N 20-12/004122).

B npaktuke denepanbHbiXx apbuUTpaxHbIX CygoB cydebHble Cnopbl MO AaHHOW npobneme
BCTpeyarTca HevacTo. Ho oGHapyXeHHble cyaebHble pelleHns noaTBepXaalT NpaBUITbHOCTb BbIBOAOB
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MwuHdwuHa Poccun. Hanpumep, ®AC LleHTpaneHoro okpyra B lNMoctaHoBneHun ot 15.11.2007 N A54-
125/2007-C13 ykasan, 4To ecnu yuypegutens, Bnagetowmnn 100% ponu obiectsa, npowaeT emy SOnr,
TO MNpoucxoauT cOepexeHne [OEHEXHbIX CPeacTB, KOTOPOE MOXHO MPUPaBHATb K WX MOSYYEHMIO.
Mony4yeHHbIN Takum 0b6pa3omM OOYEPHEN OpraHM3auuen 4oX04 He YYUTbIBAeTCsl MpU HanoroobnoXeHum
nNpubbINn Ha ocHoBaHuu nn. 11 n. 1 ct. 251 HK P® (cM. Takke n. 3 O630pa nNpakTvku paspeLleHus
apbuTpaxkHbIMM CyfamMu Oen, CBA3aHHbIX C MPUMEHEHUEM OTAENbHbIX NonoxeHun rmasbl 25 HK PO
(MHdopmaumoHHoe nucbemo BAC PO ot 22.12.2005 N 98)).

Mpobnema 3. [Joxoabl NpoLwbIX NeT

B uensix HanoroobnoxeHusi NpMoObINM A40X04bl MPOLUMbIX HanoroBbiX NEPUOAOB, BbISIBIIEHHbLIE B
OTYETHOM rofly, nogsiexar BKITHYEHUIO B COCTAB BHepeanun3aumnoHHbix goxoaos (r. 10 ct. 250 HK P®).

OCHOBHOWM BOMNPOC, BO3HWKAOLWMIA MPU BbISIBIEHMM O0XOA4a MPOLbIX NET: B KAaKOM HaroroBoMm
nepuoae oTpasnTb 3TOT A0X0[4 - B Nepnoae BO3HUKHOBEHMWS UK B NEPUOAE BbISIBIIEHUSA?

MwuHdbMH Poccum cumTaeT, YTo OLLIMOKN B MCHUCIIEHNN HANOroBon 6a3bl, OTHOCALLMECS K MPOLUSIbIM
HanoroBblM Mepuogam, BbISIBMIEHHbIE B Tekywem (OTYETHOM) HanoroBoM nepuoge, NpUMBOAAT K
HeobOX0oAMMOCTU MepepacyeTa HanoroBon 6asbl 3a npedbigylimMe HamoroBble (OTYETHbIE) NMepuoabl U
npencTaBrneHnst B HaroroBble OpraHbl YTOYHEHHOW Aeknapauum no Hamory Ha npubbinb (Mucbma ot
29.01.2007 N 03-03-06/1/42 n ot 18.09.2007 N 03-03-06/1/667). To eCTb BbISIBNEHHbIA OpraHu3aumnei
40Xo4 npownbIX feT cregyeT oTpaxaTb B MEepuofde €ro BO3HUKHOBEHUS. AHANOrMYHoe MHeHWe
BbICKa3blBalOT U MockoBckne Hamnorosukn (Mucemo YMHC Poccum no r. Mockse ot 23.08.2004 N 26-
08/55118).

Ecnu xe no BbIABNEHHBIM B OTYETHOM (HaroroBoM) Nepvoge AoXo4am MNPOLSbIX FET Henb3s
onpeaennTb KOHKPETHBIN Nepuof, COBEPLLEHNST OLUMBOK (MCKaXKEHWUI) B MCHUCIIEHUN Hanoroson 6asbl, TO
yKa3aHHble [0XO0Abl CriedyeT OTpaxaTb B COCTaBe BHepeanu3auMOHHBIX [OXO4O0B TOrO0 OTYETHOro
nepuoga, B KOTOPOM 3TU OLLUNOKN (MCKAXKEHWST) BbISIBITEHbI.

Mogo6GHble BbIBOAbI MOXHO HanTu M B [loctaHoBneHuax ®AC 3anagHo-Cubumpckoro okpyra ot
31.01.2007 N ©04-9471/2006(30703-A70-15) n ot 21.08.2006 N $04-5023/2006(25241-A46-33), P04-
5023/2006(25242-A46-33), Mosomkckoro okpyra ot 31.07.2007 N A65-25695/2006-CA2-11.

OpgHako He Bce cyabl NOAAEPXKMBAKT MO3ULMIO  HamNoOroBbiX OpraHoB. WHOro MHeHus
npuaepxvBaetcs, Hanpumep, PAC Ypanbckoro okpyra. B [MoctaHoBnenun ot 18.01.2006 N $09-
6212/05-C7 oH ykasan, 4To B Crnyyae BbISIBNEHUSA 40X04a MPOLUSbIX FET NMPUMEHSIIOTCS crneumanbHble
HOpPMbI, @ UMeHHOo nn. 6 n. 4 c1. 271 HK P®, cornacHo koTopbiM JaTon NONyyYyeHUs OOXOL0B MPOLUIIbIX
neT Npu3HaeTcs AaTta BbIBMEHUS Takoro goxoda u (unm) obHapyXeHust JOKYMEHTOB, NOATBEPKAAOLLNX
Hanuune pgoxoga. [MoaToMy [oxopd NpPOWbIX JIET, BbIABMEHHbIW B OTYETHOM HANoOroBOM Mepuoae,
dopmupyeT Hanorosyto 6asy Mo Hamory Ha npubbiib TOrO NepuMoga, B KOTOPOM OH  BbISIBIIEH.
AHanornyHele BeiBogbl cogepxarcs B MNoctaHoBneHun ®PAC LieHTpansHoro okpyra ot 01.06.2006 N A08-
709/05-21.

OTtmeTum, ytOo B gekabpe 2007 r. konnerusa cygen BAC PO, paccmMoTpeB crnop no AgaHHOW
npobneme, npuwna K BbiBoay, YTo lNoctaHoBneHne ®AC lMosomxkckoro okpyra ot 31.07.2007 N AB5-
25695/2006-CA2-11 nepecmoTpy B nopsigke Hagsopa He nognexut (Onpegenenve ot 13.12.2007 N
16010/07). Takum obpasom, BAC PO cakTmyecku nogaepxkan no3muuio HaroroBUKOB M NOATBEPAUIT, YTO
B Cryyae BbISIBNEHUS oXo4a NpOLMbIX JIET opraHn3aums AorkHa OTpasvTb ero y cebs B HanoroBowm
y4yeTe B TOM nepuoge, Korga 3ToT 40X0[, BO3HUK.

Mpobnema 4. LleneBoe cunHaHCHpoBaHne

Cormacto nn. 14 n. 1 cr. 251 HK P® poxoabl B Buge uWMyLlecTBa, MOMYyYEHHOrO
HanoronnaTenbLMKOM B pamKax LeneBoro MHaHCUpPOBaHMS, NMpu onpegerneHnyn HamnoroBow 0asbl He
yuYnTbIBaKOTCA.

Yawle Bcero crnopsAT C HanoroBvMkamyM MO MOBOAY BO3MOXHOCTU MPUMEHEHWUS OAHHOW HOPMb
opraHusauumu, caawLmne B apeHay rocyaapcTBeEHHOE (MyHMUMNANbHOE) UMYLLIECTBO, N NECX03bl, KOTOpbIe
OCYLLECTBMAIT Npogaxy [ApeBecuHbl, obpasoBaBlwewnics npu pybke neca. U Te wu pgpyrme
3aMHTEepecoBaHbl B TOM, YTOObI JOXOA4blI OT apeHabl U OT Mpogaxu rieca Obinu KBanuuUMpoBaHbl Kak
uenesoe uvHaHCUpOBaHWE, YTOObI He MNaTUTb C HUX Hanor Ha Npubbinb. Ho Hackonbko 0b6oCHOBaH
Takown nogxopn?

MopaBnswwee GONbLWMHCTBO apbuTpaxHbIX Cy[OB CYMTAET, YTO CpeacTBa OT peanusauun
OPEBECUHbI, MOMy4YeHHOM OT pyboK, yxoga 3a fecoM, He OTHOCATCA K LUerneBoMy OlomKeTHOMy
MHaAHCUPOBAHUIO, MOHATME KOTOporo aaHo B nn. 14 n. 1 ct. 251 HK P®.

Hanpumep, ®AC 3anagHo-Cubupckoro okpyra B [loctaHoBneHun ot 21.08.2007 N &04-
5056/2007(36683-A03-37) oTMevaeT, 4YTO MOMy4Yaembli [OCYOAPCTBEHHBIMM U MYHULMNANbHBIMU
yupexaeHusamMm 4OX04 OT OCYLLECTBIIEHMS MPUHOCALLEN 0OXO4 AEATENbHOCTM, B TOM YMCHE U OXO4 OT
peanusauny gpeBeECUHbI U NTECONPOAYKLMK, 3arOTOBIIEHHOM NMpu NpoBedeHun pybok, yxoda 3a necom, ot
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pyboK, He MOXeT ObITb KBanUUUUPOBaH B KadeCcTBe CPEACTB LEeneBoro uvHaHCMpPOBaHUSA, He
Yy4MTbIBAEMbIX NPU ONPELENEHNN HANOroBoKr 6a3kbl NO HaNory Ha NPUoLINb.

K ananormyHomy BbiBogy npuwen un ®AC [anbHEBOCTOYHOrO okpyra B [locTaHoBNEeHUM OT
28.03.2007 N ®03-A73/06-2/4972. OH o0bsi3an necxo3 ynnaTuTb Hanor Ha npubbinb C BbIPyYkn OT
NpoLaXn [OPEBECUHbl, COCMaBLUMCb Ha TO, YTO TakuMe Ooxo4bl K LeneBoMy (OMHAHCUPOBAHWUIO He
oTHocATcsa (cM. Tarke NoctaHoBneHns ®AC Bonro-Bsatckoro okpyra ot 02.03.2006 N A38-4237-4/388-
2005, Cesepo-3anagHoro okpyra ot 23.11.2006 N A05-3055/2006-31, Ypanbckoro okpyra ot 12.09.2006
N $09-8102/06-C7 v gpyrue).

Mo MHeHMio MuHdbuHa Poccun, goxogbl OT cAayM B apeHay MMYyLLecTBa, HaxOOsLlerocs B
denepanbHoO COOCTBEHHOCTM U MEPEeSaHHOro B OMepaTyMBHOE YMNpaBrieHUE YYpeXOeHWUsM, OOSMKHbI
yunTbiBaTbCA B [0XO4ax 3TUX OpraHmMsauun B oOLWEM NOpsSAKe Kak BHepeanu3auMoHHble [0XO0nbl
(Mucbma MuHdmHa Poccun ot 16.04.2007 N 03-03-06/4/50, ot 28.03.2007 N 03-03-06/4/28).

OTON e TOYKN 3pEHUS NMPUOEPKMBAOTCS CEroaHs 1 apbutpaxHble cyabl. s HAX onpedensioLlen
ctana nosvuusa lNMpesngnyma BAC PO, kotopbii B nN. 4 O630pa NpakTykn paspeLleHns apbutpaxHbiMu
cyAamu fern, CBA3aHHbIX C MPUMEHEHUEM OTAENbHbIX nonoxeHun rnasbl 25 HK PO (MHdopmaumnoHHoe
nucemo lMpeangnyma BAC PO ot 22.12.2005 N 98), ykasan, 4to nonyvaemblii roCyaapCTBEHHbIMU U
MYHULMMNANbHBIMU YYpPEXOEeHUAMN OOXO4 OT OCYLLECTBIIEHUS MPUHOCALLEN [OX04 AeATENbHOCTU (B TOM
yicne B BuOe apeHOHOW Mnatbl) He MOXET ObiTb KBanNMMUUMPOBAH B KayecTBe CPeAcTB LENeBoro
(PUHAHCMPOBaHWS, HE YYMTbIBAEMbIX NPY ONPEAENeHn Hanoroon 6asebl No HanNory Ha NpuoLINek.

Takum ob6pasomM, cerogHsa 4oxoabl, Nofyvyaemble rocyaAapCTBEHHbIMW YHUTAPHBIMWU NpeanpusaTuaMm
OT cOayM UMYLLECTBa B apeHay, SABMsTCS OOBbEKTOM HanoroobrnoXeHus no Hamnory Ha npubbinib w
OOIMKHbI YYUTLIBATBCS NMPWU onpedeneHMn HamoroBor 0asbl MO Hanory Ha npubbinb OpraHusauun B
obuweyctaHoBneHHom nopsgke (cMm. Tawke [loctaHoBneHua PAC 3anagHo-Cubupckoro okpyra oT
26.07.2007 N $04-2429/2007(35785-A45-26), Mosomxkckoro okpyra ot 01.03.2007 N A57-6975/06,
CeBepo-3anagHoro okpyra ot 02.04.2007 N A56-19559/2006 n gpyrue).

Mpobnema 5. Ctatyc 6GnaroTBOpUTENBHON OpraHn3aunn

CornacHo nn. 4 n. 2 c1. 251 HK P® HekomMepyeckne opraHMsaumm npyu onpegeneHim Hanorosomn
6a3bl No Hanory Ha NPMOLINTb MOTYT HE Yy4YUTbIBaTb CPEACTBA U MHOE MMYLLLECTBO, KOTOPbIE MOSTyYEHbI UMK
Ha ocyLecTBrneHne 6naroTBOPUTENbHON OEATENBHOCTY.

C opHow CTOpPOHbI, nMpuMeHeHne nn. 4 n. 2 cr. 251 HK P® He obycrnoBneHo HamuuMem y
HanmoronnartenbliMka craTyca OnaroTBOpuTeNnbHOW oOpraHu3daumuM. Tem 6onee 4TO OencCTByOLLEE
3aKOHOAATENbCTBO HE 3anpeLlaeT HEKOMMEPYECKUM OpraHM3aumsM OCyLLEeCTBIATb 6NnaroTBOPUTENbHYHO
aesitenbHocTb 6e3 aToro ctartyca.

C QOpyron CTOpOHbI, cyllecTByeT MHeHMe MwuHpuHa Poccumn, KOTOpbI CYMTAET, YTO TOJbKO
GnaroTBopuUTENbHbIE OpraHmM3aumu, co3fgaHHble B Ka4ecTBe TakoBbIX B COOTBETCTBUM ¢ PepeparnbHbIM
3akoHoM oT 11.08.1995 N 135-03 "O OnaroTBOpUTENbHON AEATENbHOCTU U OGraroTBOPUTENbHBLIX
opraHusauusax", BrMpaBe He Yy4uTbiBaTb B LEMAX HanoroobrnoxeHus npubbinn cpeacrtea UM MHoOe
MMYLLIECTBO, KOTOPbIE MOSTyYeHbl Ha OCyLLEeCTBMeHne GraroTBopuTenbHon gestenbHoctu (Mucbma oT
19.07.2006 N 03-03-04/4/124 v ot 19.06.2006 N 03-03-04/4/105).

B npaktuke dhenepanbHbiXx apbuTpaxHbIX CyA0B yoanock HauTU NULWb OQHO cygebHoe pelueHne no
AaHHomy Borpocy - MNMoctaHoBneHne ®AC CeBepo-3anagHoro okpyra oT 26.06.2006 N A66-9108/2005.
Cyn npuaHan 3a HEKOMMEPYECKOW OpraHu3aumen NpaBo Ha MCMONb30BaHWE NbroThl, NPEAYCMOTPEHHOM
nn. 4 n. 2 ct. 251 HK PO, yka3aB B peLueHun, 4To Ansi STOro HarnoronnatenbLmKy He 0683aTeNnbHO UMETb
cTaTyc bnaroTBopuTENBHON OpraHM3auum.

Mpobnema 6. MNepexoa npaBa co6CTBEHHOCTM MOCHE MOJSTHON onnaTbl

Mpu meToOe HauucneHus Bbipyyka OT peanusauun TOBapOB MNPM3HAETCss B MOMEHT nepexoaa
npaBa COOCTBEHHOCTW Ha ToBap OT NpoAasua K nokynarento (n. 3 ct. 271 n ct. 39 HK P®).

Mo obwemy npaBuny npaBo COOBCTBEHHOCTU Yy NpuobpeTaTens BeLwM Mo AOroBOPY BO3HWKAET C
MomeHTa ee nepegauu (n. 1 ct. 223 MK P®). B To ke Bpemsa 3aKoH JOMnycKaeT, YTO NpaBo COBCTBEHHOCTU
Ha TOBap MOXET NEepenTn K MOKynaTento He B MOMEHT nepefadn ToBapa, a TOMbKO MOCMe ero NnorHomn
onnarthbl (cT. 491 TK P®).

Ha npakTuke opraHusauumn 4acTo npegycMaTpvBaloT B AOroBopax YCIOBME O TOM, YTO MpaBo
CODCTBEHHOCTM Ha MONyYE€HHOE MMYLLECTBO MEPEXOoaWT K MOKynmaTemnto TOMbKo nocre omnatbl. 3710
NMO3BONSAET MOCTaBLUMKY feranbHO, OCHOBBIBAsACb Ha mnonoxeHusax cr. 271 HK P®, otcpounTe MOMEHT
NMPU3HaHWA BbIPYYKM 40 MOMEHTA MOSTy4YeHMs onnartbl OT NoKynaTens.

lMpaBomMepHOCTb Takowm oTcpoyku nopgTBepavn u lNpesnguym BAC PO B n. 7 OG3opa npakTuku
paspeLueHunst apbuTpaxHbiM1 cyaamn Aen, CBA3aHHbIX C MPUMEHEHMEM OTAENbHbIX MONTOXEHWI rMaBbl 25
HK P® (MudopmauyunoHHoe nucbmo lNpesmgmyma BAC PP ot 22.12.2005 N 98). lNpaBaga, B 3TOM Xe
nyHkte O630pa cyabu caenanu ewe OgvMH BECbMa BaKHbIW BbIBO, - MOKyMnaTenb JOImkeH obecrneunTb
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COXPaHHOCTbL MOMyYEeHHOro ToBapa, a NpogaBeL, COOTBETCTBEHHO, KOHTPOMb Hag TOBapoMm [0 Tex nop,
noka ToBap He OyaeT onnadeH. Ecnu atoro He OygeT caenaHo (Hampumep, nokynatenb npogact
MONMyY€eHHbIN TOBap 4O MOMEHTa ero onfaTbl NOCTaBLLUMKY, T.€. 40 TOro, Kak OH CTaHeT COOCTBEHHOCTLIO
noKynarterns), TO HanoroBble OpraHbl CMOTyT LOHAYUCNNTL NPOAABLY Hanor B TOM nepuoge, koraa nverna
MeCTO OTrpy3ka Toapa nokynatento (IMucbmo MuHdpumHa Poccun ot 20.09.2006 N 03-03-04/1/667).

Takum oOpasom, npu 3akOYEHUM [OrOBOPOB, NpPedycMaTpvBalOLMX Mepexoq npaea
COBCTBEHHOCTM TOMNbKO Mocre onnaTthbl, HAAO No3aboTUTLCA O JoKasaTenbCTBax, NOATBEPXKAAKLMX, YTO
OTIPY)KEHHbIA MOKyMNaTento ToBap OO MOMEHTa onnatbl HaxoguTcA MNO4 KOHTporem npogasua. B
KayecTBe TakoBbIX MOIyT ObITb MCMOMb30BaHbI MUCbMA, a Takke OyxranTepckne perncrpbl Nokynatens,
KOTOpble MOATBEPXKAAIOT, YTO CMOPHLIA TOBap AO MEPEYUCNEHUst OEHEer YuCnuncs y nokynaTtens 3a
GanaHcom.

Mpo6nema 7. oxoa OT peanu3auun oobekTa HeABMKUMOCTU

Hoxoabl Npu MeToAe Ha4yMCrneHnsa NpU3HaKTCs B TOM OTYETHOM (HanoroBoM) nepuoge, B KOTOPOM
OHW UMENWN MECTO, HE3ABUCUMO OT (PaKTUYECKOro MOCTYMIEHUS AEHEXHbIX CPEACTB, UHOMO UMYLLLECTBA
(paboT, ycnyr) n (unu) umyliecteeHHbIX npas (n. 1 ct. 271 HK PO).

CornacHo n. 3 ct. 271 HK P® gna goxogoB OT peanusauumn 4aton NonyyeHus 4oXo4a CHUTAEeTCs
Aarta peanusauum ToBapoB (paboT, ycnyr, UMyLLECTBEHHbIX NpaB), onpeaensieMas B COOTBETCTBUM C . 1
cT. 39 HK P®, HesaBMCMMO OT (pakTMYECKOro MOCTYMMEHUS OEHEXHbIX CPeAcTB (MHOro uMmyLlecTBa
(pabot, ycnyr) U (Mnv) MMyLLECTBEHHbIX MpaB) B WX onnarty. Peanusauuwen ToBapoB (paboT, ycnyr)
NMPU3HAeTCA COOTBETCTBEHHO MNepefaya Ha BO3Me3ZHOM OCHOBe (B TOM 4ucrie oOMeH ToBapamu,
paboTamu nnn ycnyramu) npasa cobCTBEHHOCTM Ha TOBaphbl, Pe3yrbTaTOB BbIMOMHEHHBLIX PaboT O4HUM
NULOM NS ApYroro nvua, BO3Me3gHoe oka3aHue ycryr ogHum nuuom gpyromy nugy (. 1 ct. 39 HK PO).

CnopHbIM Ha cerofgHsi ocTaeTcs BOMPOC O AaTe Mpu3HaHWs oxoda OT peanunsaumm obbekToB
HeaBWXUMOCTW.

MwuHdbMH Poccrm Ha NpoTsKeHUN NocneqHux YeTblpex NeT HEeOAHOKPATHO MEHSIN CBOK MO3ULNIO
no AaHHOMY BOMPOCY.

M3HayanbHO OH cuMTan, 4To Joxog (Bbipydka) OT NPOAaXM HEABWXMMOIo MMYyLLLECTBa NpU3HaeTcs
Ha paTy nepexofja npaBa COOCTBEHHOCTM Ha OOBLEKT, TO €eCTb Ha gaTty perucrpaumm npasa
cobcTBEHHOCTM MokynaTtens Ha umyuwecTtBo (Mucemo MwuHdwuHa Poccumn ot 26.10.2004 N 03-03-01-
04/1/85).

MoTomM OH n3meHun ceoto no3uumto. B Mucbme MuHdmHa Poccum ot 26.10.2005 N 03-03-04/1/301
yKa3aHo, YTO y opraHvsauuy - NpogasLa HEABWKUMOro UMyLLECTBA BO3HMKAET 00A3aHHOCTb MO ynnaTe
Hanora Ha npubbINib C MOMEHTa nepefayn o0bekTa HEABMKUMOCTU MOKyNnaTemno Mo akTy (HaknagHow)
NpUeMK1-nepesavnm OCHOBHbIX CPEACTB, BHE 3aBMCMMOCTM OT AaTbl rOCygapCTBEHHON perncrpauum npas
Ha HeOBWXMMOE UMYLLIECTBO U CAENOK C HUM.

3atem MuHdwuH Poccum cHoBa "nepegyman” n pewwwsn, 4to o6s13aHHOCTb MO ynnarte Hamora Ha
NpubbINb BO3HWKAET Y NMpOAaBLUa C MOMEHTa nepefadn obbekTa HEeABMKUMOCTU MOKynaTemnto no akTy
(HaknagHon) npueMKU-Nepedayn OCHOBHbIX CPEACTB M MOAayyn LOKYMEHTOB Ha rOCydapCTBEHHYHO
peructpauuio npaeB Ha HEOBWKUMOE WMYLLECTBO M CAEMNOK C HMM BHE 3aBUCUMOCTW OT Aathbl
rocygapcreeHHon permctpaumm takux npae (Mucbmo ot 03.07.2006 N 03-03-04/1/554).

OpHako He Mpowso U Tpex mecsiueB nocne aTtoro ucbma, kak MUHUH BHOBb WU3MEHWIT CBOHO
TOYKY 3pEHUS, BEPHYBLUUCb K BEPCUM O TOM, YTO AOXOAbl OT MPOOaKU HELBWXKMMOCTM (KBapTup) Onis
uenen HanoroobnoxeHus nNpubbINUM MNPU3HAKTCA Ha AdaTy [roCydapCTBEHHOW perncrpauuu npas
cobcTBeHHOCTM nokynatenst Ha kBapTupbl (Mncemo ot 28.09.2006 N 07-05-06/241). Ho n ato ewe He
KOHeL,

Ha cerogHsaLWHWM geHb cCaMbiM CBEXUM pasbsiCHeHueM aBrisietca Nucbmo ot 10.09.2007 N 03-03-
06/1/653, B KOTOPOM YyKa3aHO, YTO AOXO4 OT peanusauum amopTU3MPYEMOro HEABWXMMOIO MMyLLECTBa
npu3HaeTca Ans Uenen Hamora Ha npubbilb C MOMEHTa LOKYMEHTanbHO MOATBEPXKAEHHOro hakta
noJayn JOKYMEHTOB Ha PErmcTpauuio ykasaHHbIX NpaB Ha HEABWXKMMOE MMYLLECTBO.

CypnebHble MHCTaHUMM Takke He MOoryT BbipaboTaTb €OWHOr0 MHEHWst MO OaHHOMY BOMPOCY.
Hanpumep, ®AC 3anagHo-Cnbupckoro okpyra cuuMTaeT, 4YTO [oXo4 OT npogaxum OObekToB
HEABWKUMOCTU MPU METOAE HAYUCITEHWUS] MPU3HAETCSA TakoBbIM Ha AaTy rocygapCTBEHHON permcrpaumm
npaBa COGCTBEHHOCTM MOKyMnaTens Ha 37O MMyLLecTBO. B cBA3n € 3TMM Bbipydka OT peanusauuun
HeOBWKUMOCTM  obmnaraetcs Hamorom Ha npubblib  MOCNEe  rocygapCTBEHHOW — perncrpauuu
(MocTtaHoBneHme ot 05.09.2007 N ®04-5962/2007 (377 34-A45-40)).

Wuave cuntaet AC LieHTpanbHoro okpyra. Apoutpsl atoro cyaa B lNMoctaHosnenum ot 30.01.2007
N A62-2878/06 npuwwinu K BeIBOAY, YTO rOCyAapCTBEHHAsi perMcTpaunsi NpaB Ha HEBMXMMOE UMYLLECTBO
W COENMOK C HMM VMEET WHble, He CBSA3aHHblE C BOMpOCaMu Hanoroobnoxexus, uenu. [loatomy,
HEe3aBMCMMO OT BPEMEHW perncTpaumm nepexoga npasa COOCTBEHHOCTM Ha MMYLLECTBO, onepaumv no
€ro OTYYXOEHWIO noanexar [OOKYMEHTaNbHOMY Y4YeTy Ha COOTBETCTBYHOLMX CYeTax B MOMEHT

46



coBepLueHunsa XO03NCTBEHHOM onepauun, TO €CTb B MOMEHT nepenayun obbekTa noKynartesnto no akty
npunemMa-nepenadun.

Takum 06pa30M, Ha CerogHsAWHNA OeHb BOMPOC y4yeTa BbIPYyYKM OT NpoAaxKn HeOBUXKMMOro
nuvyuiecCtsa B 3aKOHOOATESIbCTBE HE pPELUEeH. nOSTOMy, Kakyr Obl MO3ULUIO B 3TOM BOMpPOCE HU 3aHAnN
HanoronnaTternbLLUWK, OH AOMKEH OblTb FOTOB K BO3MOXHOMY CNnopy C HalnoroBbiMm OpraHoOM.

I'Ip06nema 8. CnuncaHHas KpeaunTtopcKkasa 3aa0JPKEHHOCTb

CornacHo n. 18 cr. 250 HK P® goxogom nmpusHarTCs CyMMbl KpeOUTOPCKOW 3a[0KEHHOCTMH,
CMUCaHHOWN B CBSA3W C UCTEYEHNEM CPOKa MCKOBOW JABHOCTU U MO APYrMM OCHOBaHUSIM.

CyMMbl KpeauTOPCKOM U AEMOHEHTCKOM 3a40fMKEHHOCTU, MO KOTOPbIM CPOK MCKOBOW LaBHOCTM
NCTEK, CMUCbIBAlOTCA MO KaxaoMmy o0053aTenbCTBY Ha  OCHOBAHWM  AaHHbIX  MPOBEOEHHON
WHBEHTapM3aLun, NMCbMEHHOIo 060CHOBaHMS 1 NMpUKasa (pacnopsbkeHns1) pyKOBOAUTENS OpraHu3aumun 1
OTHOCATCA Ha (PUHAHCOBLIE pe3ynbTaTbl Y KOMMEPYECKOW OpraHu3aumm Wnn yBenuyeHue AOXOAOB Y
HeKkoMmepYecKor opraHmsauum (n. 78 MNonoxeHus No BegeHWo ByxranTepckoro ydeta n Gyxrantepckon
oTyeTHocTn B PO, yTB. lNMprnkazom MuHdpmHa Poccum ot 29.07.1998 N 34H). Bes npukasa pykoBogntens y
Oyxrantepa He OyaeT MEPBMYHOrO OOKYMEHTA, Ha OCHOBAHUM KOTOPOTO MOXHO MPUHATH CMUCAHHYHO
KpeauTOpCKyHo 3a40/MKEHHOCTb B AOXOAbI.

Hepenko cnyyaeTcs Tak, YTO CPOK MCKOBOW AaBHOCTM MO KPeOMTOPCKOW 3aJ0JPKEHHOCTU UCTEKAeT
B OHOM HarnoroBOM Mepvofe, a npvkas O ee CnNMcaHuM pykoBoauTenb nognucbiBaeT B ApyroM. Nepeq
opraHu3aumen BCTaeT BOMpOC: B HANOroByto 6a3y Kakoro HanoroBoro nepvoga crenyet BKIHYMTL Takyto
"KpeguTopky" - TOro, Korga UCTEK CPOK MCKOBOW OABHOCTWU, UMK TOro, Korga pykoBoguTens nognucan
COOTBETCTBYHOLLMIA NpMKas?

MuHduH Poccum cumntaeT, 4to goxon B BUOE KPEAWTOPCKOW 3af4OMKEHHOCTU, MO KOTOPOW UCTEK
CPOK NCKOBOW JaBHOCTU, YYUTLIBAETCHA B COCTaBe BHEPEANM3aLMOHHbBIX JOXO40B B NOCAEAHUN AEHb TOro
OTYETHOro (HaroroBoro) nepuoga, B KOTOPOM UCTEKAeT CPOK nckoBon aasHocth (Mucbmo ot 27.12.2007
N 03-03-06/1/894).

AHANOrMYyHyto NMo3nUMIo B 3TOM BOMPOCE 3aHMMAKT U apbutpaxHble cyabl. Tak, Konnernsa cygen
BAC P® B Onpegenenun ot 04.10.2007 N 8980/07 ykasana, 4To HamnoronnaTenbluk obsi3aH y4ecTb
CYMMbl KPEAWTOPCKOW 3aJ0JPKEHHOCTU, MO KOTOPOW WMCTEK CPOK WCKOBOW [aBHOCTW, B COCTaBe
BHEpeanu3auMoHHbIX [AO0XO40B B Fofy WCTEYEHMS Cpoka MCKOBOW OABHOCTWM, @ HE B MPOM3BOJSIbHO
BblbpaHHOM HanoroBoM nepuoge (cm. Takke [MoctaHoBneHnms PAC BanagHo-Cmbupckoro okpyra oT
02.04.2007 N ©®04-1863/2007(32958-A45-40), ot 14.05.2007 N ®04-2654/2007(33891-A27-40) un
Apyrve).

Cnegyet ckasatb, 4to paHee PAC 3anagHo-Cubmpckoro okpyra cuyuTasn, YTO CNMUCaHHYH
33a00JPKEHHOCTb MOXHO Y4YuUTbIBaTb B HANOrOBOM Mepuode W34aHusl Mpuka3a pyKoBOAUTENS O ee
cnvcanum (cMm. MoctaHosnenne ot 09.03.2006 N ©04-8885/2005(20013-A27-3), ©04-8885/2005(20554-
A27-3). Ho cenvac no aTomy BOMpoOCy No3vums cyga uaMeHunach (CM. BbilLe).

Pacxogbl
Mpobnema 9. AkoHOMUYECKM OnpaBAaHHbIE 3aTpaThbl

CornacHo n. 1 ct. 252 HK P® pacxogamu npusHaoTcss ODOCHOBaHHbIE W [OOKYMEHTaIbHO
MOATBEPXKAEHHbIE 3aTpaTtbl (a B cCnyyasdx, MNPeayCMOTPeHHbIXx cT. 265 HK P®, - y6biTKNM),
OCyLLeCTBMNEHHbIe (MOHECEHHbIE) HanoronnaTenblmkom. Nog 060CHOBaHHBIMK pacxogamun NOHMMAaKTCA
3KOHOMMYECKN OrnpaBAaHHble 3aTpaThl, OLEHKa KOTOPbIX Bblpa)KeHa B AEHEXHON hopMme.

bornbllioe KONMMYECTBO HAaroroBbIX CrMOPOB CBSA3aHO WMMEHHO C BOMPOCAMW 3KOHOMMWYECKOro
0DOOCHOBaHMS TeX WIM MHbIX 3aTpaT. M 310 00bsicHMMO. Begb HUKakMx OOGBLEKTUBHBIX KPUTEPMEB
9KOHOMMYECKON 0OOCHOBaHHOCTM (HEODOCHOBaHHOCTU) He cyuiectByeT. B aTtonm cBs3u 6Gonblioe
3Ha4yeHne npuobpeTatoT pasbscHeHMs KoHcTutyumoHHoro Cyaa, nockonbky apbutpaxHble Ccyabl B CBOMX
peLLEHNAX BCeraa OpUEHTUPYOTCS Ha nNpaBoByto no3numio KC PO.

KoHnctutyuuornusin Cyn P® B 2007 r. gBaxabl BbiCKasblBancd MO BOMPOCY 3KOHOMMYECKON
onpaBaaHHocTM 3aTtpaT - B Onpegenenusx oT 04.06.2007 N 320-O-1 n N 366-O-I1. B Hux oH, B
YaCTHOCTW, yKasan, 4YTo ODOCHOBAHHOCTb PAacXOdOB, YYMTbIBAEMbIX MpU pacyeTe Hanoroson 6asbl,
OOMMKHa  oueHMBaTbCAa C  y4eTOM  OOCTOATENbCTB,  CBMOETEMbCTBYIOLWMUX O  HAMEPEHUsX
HanoronnaTenbLiMKa NOMY4YUTb SKOHOMUYECKUIN 3OAEKT B pe3ynbTaTe pearnbHOW npeanpuHuMaTensCcKom
WIN MHOW SKOHOMUYEcKon aestenbHocTu. Mpu atom Cya nogvepkHyn, YTO HaroroBoe 3akoHO4AaTeNbCTBO
He MUCMonb3yeT MOHATME SKOHOMMYECKOW LenecoodbpasHOCTM M He perynvpyet Mnopsgok M ycrioBus
BedeHus  UHAHCOBO-XO3ANCTBEHHON  OESATENbHOCTM, a MNoToOMy OBOCHOBAHHOCTb  PacxodoB,
YMEHbLUAIOLWMX B LENAX HanoroobnoXeHWs MofyyYeHHble [0XO0Abl, HE MOXET OLEHMBATbCA C TOYKU
3peHns UX LenecoobpasHoCTU, paLmMoHanbHOCTU, 3PQEKTUBHOCTU UMM MOJTYYEHHOTO pedynbTaTa.
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ApbutpaxHasi npakTuka, CBsi3aHHasi C paspelleHMEM CMOPOB OTHOCUMTENbHO 3KOHOMMWYECKOM
OBOCHOBAHHOCTM TEX WM WHbIX PacxogoB, MOKasbiBaeT: CyAbM WCXOOAT M3 TOro, 4To Ans
3KOHOMMYECKOr0 ODOCHOBaHUSI pPacXOdoOB COBCEM He BaXHa WX CBSA3b C KAKMMU-TIMOO KOHKPETHBLIMU
goxogamu. JKoOHOMUYeckasi 0OOCHOBAHHOCTb PacxofoB onpedensieTcs He (hakTUYecKUM MofyYeHnem
JOX040B B JAHHOM KOHKPETHOM Mepuofe, a HarnpaBfieHHOCTbIO PacxogoB Ha MonydeHue 4oxoda, T.e.
00yCNOBMEHHOCTLIO PACXOA40B 3KOHOMUYECKON AEATENbHOCTBIO HanoronnarenbLmKa.

MpumevaTeneH BbIBoA, KoTOphIn caenanu cyabn ®AC Bonro-Bsatckoro okpyra B NoctaHoBneHun
o1 30.01.2006 N A82-9347/2004-37. Cyabu, NpYHAB CTOPOHY HanoronnarenbLlmka, ykasanu, 4to cT. 252
HK P® He cTaBUT 3KOHOMUYECKYHD OMpPaBAAHHOCTb MPOU3BEOEHHBLIX PAcXO4oOB B 3aBUCUMOCTb OT
(PMHAHCOBBIX Pe3ynbTaToB AEeSATEeNbHOCTU HanoronnaTtensuka. [py 3TOM oOueHKa 3KOHOMWYECKOW
3(PPEKTMBHOCTN MOHECEHHBIX HAMNoronnaTenbLMKOM pacxofoB He NpedyCMOTpeHa  HanoroBbiM
3aKoHOOATeNbCTBOM B KayecTBe KpuTepust (QOPMUMPOBaHMS HanoroBon 6asbl. JKOHOMMU4YecKast
ONpaBOaHHOCTb HEpaBHO3HAYHA 3KOHOMMYECKON 3EEKTUBHOCTU, MOCKONbKY MOCIEOHAs OTpaxaeT
CTeneHb YMENOCTW BEAEHUS XO3ANCTBEHHOW OEATENbHOCTU U ABMSIETCA Ka4eCTBEHHbIM nokasaTenem. B
utore Ccyabu nNpuWNM K BbIBOOY, 4TO €Cnu pacxogbl COOTBETCTBYIOT  OCYLLECTBISEMOMN
HanoronnarenbWMKOM OeATeNbHOCTU, TO 3TO  YXe CBuOeTenbcTByeT 00 UX 3KOHOMUYECKON
onpaBfaHHOCTU (aHanornyHele BbIBOAbI copepxatcs Takke B [loctaHoBneHuax OAC BocTto4Ho-
Cwnbupckoro okpyra ot 22.08.2006 N A10-1387/06-902-4234/06-C1, MockoBckoro okpyra ot 28.05.2007
N KA-A40/4549-07 v ppyrux).

Moxoxmn BbiBog caenan ®AC 3anagHo-Cubupckoro okpyra B NoctaHoeneHumn ot 02.05.2007 N
$04-2507/2007(33689-A27-40). OH ykas3an, 4YTO 3KOHOMMYECKAs OOOCHOBAHHOCTb MOHECEHHbIX
HanoronnarTenbLMKOM pacxodoB ONpeaensercs He PakTUY4ECKMM MOSNyYEeHUEM [OXOA0B B KOHKPETHOM
HarnoroBOM Nepuoae, a HanpaBfEHHOCTLIO TAKMX pacxodoB Ha nonyveHue goxopa. Npu oueHke 3aTtpar
Ka)kgoro HanoronnaTtenbliMka Ha npeaMeT BO3MOXHOCTU NPUHATUSA UX B LENsSX HanoroobroxeHnst Hago
ncxoguTb n3 KOHKPETHbIX obcToATENLCTB MHAHCOBO-3KOHOMUNYECKON [EesaTenbHOCTH
HanoronnarenbLmka (cM. Takke NoctaHoBneHms PAC Ceepo-3anagHoro okpyra ot 22.10.2007 N A56-
28614/2006, JanbHeBocTO4HOrO okpyra oT 07.11.2007 N ©03-A51/07-2/4297 v gpyrue).

BaxxHO Takke OTMETUTb, YTO [AOKa3biBaTb HEOOOCHOBAHHOCTb PAaCXOOOB [AOJMKHbl HamNoroBble
opraHbl. Tak, B lNoctaHoBneHun lMpeangunyma BAC PP ot 10.07.2007 N 2236/07 ykasaHo, 4to "...B
crnyyae yKasaHus WHCMeKUMer Ha 3KOHOMWMYECKYID HeonpaB4aHHOCTb pacxofoB obuiectBa wnvM Ha
HEenosIHOTY, HEOCTOBEPHOCTb U (MUNN) NPOTMBOPEYMBOCTE CBEAEHWIN, COOAEPXKALLMXCA B NPEACTABIEHHbIX
UM OOKyMeHTax, 00A3aHHOCTb [0Ka3blBaHWSA CyLLECTBOBaHWS 3TUX OOCTOATENbCTB BO3naraeTcd Ha
MHcnekumo". B cBolo ouvepedb, HanoronnaTenblUMKM ToXe OOSMKHbl ObiTb roTOBbI OOOCHOBaTb
39KOHOMMYECKYIO OnpaBOaHHOCTb CBOUX PacXxo4oB M JOKa3aThb MX CBA3b C OEATENbHOCTLIO, HanpaBneHHON
Ha nonydeHue goxopa (cm. MoctaHoBneHms ®AC BoctouHo-Cnbupckoro okpyra ot 22.02.2007 N A19-
1558/06-52-902-427/07-C1, NMoBormxkckoro okpyra oT 04.09.2007 N A65-20658/06, CeBepo-Kaskasckoro
okpyra oT 22.10.2007 N ©08-6376/2007/1-2358A v gpyrue).

Mpobnema 10. QybnnpoBaHne goyHKLMIA

Hepepko, nmesi y cebsa B WUTaTe COOTBETCTBYIOLLErNO creupanucta (CneunanncToB), opraHM3aums
HaHMMaeT Mo rpaXxgaHCKO-NMPaBOBOMY LOrOBOPY MU, KOTOPbIM MOPYYaeTCs BbIMNOSIHEHNE aHANOMMYHbIX
yHKUMA. Hanpumep, pacrnonarasi cCobCTBEHHbIMU OXPaHHMKaMK, KOMNaHusl 3akntovaeT goroeop ¢ YOTMM.
Opyroii npumep - opraHu3auusi onnavnBaeT topuanydeckue unu GyxranTepckue ycnyrm no JOroBopam co
CTOPOHHUMMW UCNOSMHUTENAMU, UMes Y cebs B LUTATE cneumnanmcTa co CXOXMMU hyHKUMSIMU.

Mo MHEHWIO HaMOroBbIX OpraHoB, B NOAOOHONM CUTyaumu pacxofbl OpraHusaumm Mo rpakgaHCKo-
NpaBoBOMY [4OrOBOPY MOTYT ObITb y4TEHbI AN LeNnen HanoroobrnoxeHus Npubbinn Tonbko B TOM criyyae,
€CINn OKasblBaeMble CTOPOHHUM JULIOM YCryrn He AyonupytoT obsisaHHOCTEW COBCTBEHHOM CRnyxObl
opranusaumm (Mucema MuHdpwmHa Poccum ot 05.04.2007 N 03-03-06/1/222, ot 06.12.2006 N 03-03-
04/2/257, ®HC Poccum ot 20.10.2006 N 02-1-08/222@).

OpHako, kak nokasbiBaeT cyaebHas npakTuka, cyAbl CO CTOflb KaTeropuMyHbIM BbIBOAOM He
cornacHbl. MNMo3uunio GonbWMHCTBA CyA0B MO 3TOMY BOMPOCY HarfsigHO unntoctpupyeT MNocTtaHoBneHne
DAC Ypanbckoro okpyra oT 19.09.2007 N ©09-7701/07-C3. B HeM cya npuLen K BbIBOAY, YTO Hannyne B
wrate obLiecTBa COTPYAHUKOB C AOMKHOCTHLIMU ODBSI3aHHOCTSIMW, KOTOPblE aHanorMyHbl OKa3aHHbLIM
ycrnyram, camMo no cebe He MOXEeT CMyXWTb OCHOBaHWEM [AJfi1 MPWU3HAHUS MOHECEHHbIX 3aTpar
HeonpaBgaHHbIMW. AHanormyHyto no3vumio 3aHumaer GAC 3anagHo-Cubmpckoro okpyra, KOTOpbIN B
MoctaHoBneHnn ot 12.03.2007 N ®04-1338/2007(32306-A46-26) ykasan, 4TO Hanoroeoe
3aKOHOAATENbCTBO HE CTaBWT MPU3HAHWE 3aTpaT Mo onfate ycnyr SKOHOMWYECKU onpaBOaHHbIMU B
3aBMCMMOCTb OT TOFO, MMEIKTCA NN Yy HanoronnartenbliMka CTPYKTYpPHble MNOApPasfeneHusl, KoTopble
pelwaoT aHanormyHele 3agadm (cM. Takke [loctaHoBneHusa PAC 3anagHo-Cubupckoro okpyra oT
17.09.2007 N $®04-6333/2007(38133-A27-15), Bonro-Bsitrckoro okpyra ot 22.05.2006 N A82-8772/2005-
37 v gpyrue).
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Takum obpasom, cam no cebe bakT HanNUuMsa y opraHuM3aummM COOTBETCTBYIOLLLENO CTPYKTYPHOro
noapasgeneHns unuv LTaTtHOro COTpyAHMKA HEe MOXEeT SABMATbCA [A0CTaTOMHbIM OCHOBaHueM [Ans
HEBKIIOYEHNST B COCTaB PacXOAO0B, YMEHbLUALWMX Hanoroobnaraemyto npubbinb, 3atpaT Ha onnaty
aHanormyHbix pabot (ycryr) cTopoHHMx nuu. OgHako B TakoW cCUTyauuMu oOpraHm3aumMm Heobxoaumo
3anacTuCb [OOMOMHUTENbHBIMU  apryMeHTaMu, [OKa3biBaloWMMM 3KOHOMUYECKYD OOOCHOBAHHOCTb
MOHECEHHbLIX pPacxXodoB UCXoasd M3  (pakTUYeCcKMX OOCTOATENLCTB M OCODEHHOCTEN (OMHAHCOBO-
XO3AMCTBEHHON OEeATENbHOCTU.

Mpobnema 11. Pacxogbl MO NMLEH3MOHHOMY LOTOBOPY

[o HacTosiLlero BpeMeHW CrOpHbIM SABMSETCSA BOMNPOC O TOM, MOXHO IM y4ecTb Ans Lenewn
HanoroobnoXxeHus npudbINM pacxogbl MO He 3aperucTpMpoBaHHOMY B YCTaHOBIEHHOM MOPSiAKE
TNINLEH3UOHHOMY [OroBOpYy <*>.

<*>  JIMUEH3NOHHbIA [OrOBOP MNOAJIEXUT  TOCYAAPCTBEHHOW peructpaumMmM B crydasx,
NpeaycMOTPEHHbIX M. 2 cT. 1232 [K PO.

B Mucbme ot 18.01.2006 N 03-04-08/12 MuHduH Poccmnn pasbsiCHUI, YTO JOKYMEHTOM, KOTOphIN
CRYXUT OCHOBaHVEeM ans HayucneHus NULEH3NOHHOIo BO3HarpaxxgeHus, ABnsieTcH
3apEerMcTpMpoOBaHHbIA B YCTAHOBINEHHOM nopsigke goroeop. oaTomy A0 perncrpaumm NUMLEH3MOHHOTO
JOroBopa opraHmsauusi He BrnpaBe YMEHbLUMTb Harnoroobnaraemyo npmodbinb HA CyMMY JTIMLEH3MOHHOMO
BO3HarpaxaeHusi No ykasaHHoOMy [orosopy (cM. Takke lMucbma MuHdumHa Poccun ot 03.10.2006 N 03-
03-04/1/683, ot 08.06.2006 N 03-03-04/4/102).

Ho apbutpaxHas npakTvka TakonW nogxod He nogdepxueaeT. O6 3TOM CBMAOETENbLCTBYET, B
yacTHocTu, lMNMoctaHoBnenne PAC Cesepo-3anagHoro okpyra ot 12.07.2007 N A56-19610/2006. B Hem
Cyd ykasan, 4To pakT OTCyTCTBUS peructpaumu [OroBOPOB KOMMEPYECKOW KOHLECCUW He WMeeT
3HaYeHNs B LIENSIX HANoroobroXeHWs, ecnm ycryrm peanbHO OkasaHbl, AOKYMEHTanbHO NoATBEPXKAEHbI U
3KOHOMMUYECKN OOOCHOBAHHbI.

Mpobnema 12. YHnduumnposaHHasa hopma JOKYMEHTOB

B cootBetrctBMM € n. 1 cT. 252 HK P® noa AoKymMeHTanbHO MOATBEPXAEHHbIMU pacxodamu
MOHMMAOTCA 3aTpaTbl, MNOATBEPXKAEHHblE [OKYMEHTaMu, O(OPMIIEHHBIMM B COOTBETCTBMM C
3akoHogartensctBoM Poccuiickon depepaumm, nnbo AokymeHTamn, opOPMITEHHLIMU B COOTBETCTBUU C
0ob6blyasMn genoBoro obopoTa, NPUMEHSIEMbIMU B MHOCTPAHHOM FOCYAapCTBE, HA TEPPUTOPUN KOTOPOTO
ObINn NponsBedeHbl COOTBETCTBYIOLLME pacxodpbl, N (MNK) SOKYMEHTaMu, KOCBEHHO MOATBEPXAANLLUMMN
npousBefeHHble pacxogbl (B TOM 4UCHEe TaMOXEHHOW [eknapauuven, npuvkasom O KOMaHOMPOBKeE,
npoe3aHbIMW JOKYMEHTAMK, OTYETOM O BbINOSTHEHHON paboTe B COOTBETCTBUM C 4OFOBOPOM).

MMepBWYHbIE Yy4YeTHble AOKYMEHTbl MPUHUMAKOTCS K Yy4eTy, €CrM OHM COCTaBfieHbl MO ¢opme,
copgepxailenca B anbbomax yHUUUMPOBaAHHBIX (OOPM MEPBMYHON YYETHOM [OOKYMeHTaumu, a
OOKYMEHTbI, popMa KOTOpbIX HE NpeaycMOTpeHa B 3Tux anbbomax, AomkKHbI cogepxaTb obsizaTenbHble
PEKBU3NTLI, MepeduncrieHHble B N. 2 cT. 9 depepanbHoro 3akoHa oT 21.11.1996 N 129-03 "O
Oyxrantepckom yyete".

[OBONBHO 4acTO HaNOrOBMKM OTKa3blBalOT OpraHM3aumMsaM B MPU3HAHWM PacxogoB, €Cnu
NnepBUYHbIE AOKYMEHTbI COCTaBMEHblI HE MO YHUMULMPOBAHHOW hopMe MM B HUX OTCYTCTBYIOT Kakue-
nnbo obsizatenbHble pekBu3nTbl. OHM CYMTAlOT, YTO, KOrga M3 YHUUUMPOBAHHLIX (POPM MEPBUYHON
YY4ETHON AOKYMEHTaLMN yaaneHbl CyLLECTBEHHbIE PEKBU3NTLI, PACXOAbl, MPOM3BEAEHHbIE U YKa3aHHbIE B
TaKMX OOKYMEHTax, He MOryT ObITb MPU3HaHbl JOKYMEHTAIbHO MOATBEPXAEHHBIMU M, CrieqoBaTenbHoO,
yyTeHbl Ansa uenen HanoroobnoxeHus npubbinm (Mucema MHC Poccun ot 15.05.2003 N 02-4-08/184-
C827, YMHC Poccum no 1. Mockse ot 18.02.2004 N 26-08/10738). Ha npaktuke ntobble NorpeLHocTv B
3anoNHEHNN NEPBUYHBIX JOKYMEHTOB MOMyT MPUBECTU K "noTepe” COOTBETCTBYIOLLMX PACXOO0B.

B 10 e Bpems cynebHas npakTvka CBMAETENbCTBYET O HEMPaBOMEPHOCTM TakKoro nogxoga. Tak,
DAC TlMosomxckoro okpyra B lNoctaHoBneHun ot 11.09.2007 N A65-20084/06-CA1-29 npuwen k BbIBOAY,
YTO HEMNpMMEHEHWE opraHu3aumen YHUUUMPOBAHHBIX POPM MEPBUYHBIX OOKYMEHTOB HE NMLIaeT ee
BO3MOXHOCTM MPUHATE K Y4YeTy MNPOM3BELEHHbIE 3aTtpaTtbl. 3aTpaTtbl MOryT ObiTb MOATBEPXAEHbI U
OPYrMMW  OOKyMeHTamu. [naBHoe, 4ToObl 3TW 3aTpaTbl HOCWUMWM pearbHbIi XapakTep (CM. Takke
MoctaHoBneHne PAC Cesepo-Kaskasckoro okpyra ot 23.10.2007 N ©08-6314/2007-2601A).

K owmnbkam, gonyLieHHbIM Npu 0hOpMIIEHNM NEPBUYHBIX JOKYMEHTOB, a Takke K OTCYTCTBMIO B HUX
HEKOTOPbIX PEKBU3UTOB CyAbl TOXE OTHOCATCH BecbMa nosnbHO. Hanpumep, ®PAC 3anagHo-Cnbupckoro
OKpyra He CMyTUI0, YTO B HaknagHbIX, NPeACTaBEHHbIX OpraHu3aumen, oTCyTCTBOBanu: HaMMeHOBaHMe
rpysonosnyyarens, agpeca nyHKTOB MOrpy3ky M BbIrPy3KM, HOMeEpa NyTEBbIX JIMCTOB, Mapku M Homepa
aBTomobunen. OH pewwun, 4TO OTCYTCTBME 3TUX PEKBM3UTOB B HaknagHblX He onpoBepraet hakra
MOCTaBKM TOBapa, TaK Kak Ha HaknagHbIX CTOsiNa MOAMMCb Nvua, MONyYMBLLIEro TOBap, a Takke Obinu
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ykasaHbl cBefdeHWss 006 accopTMMEeHTe, KONMM4YecTBE W CTOMMOCTM MPUOBPETEeHHbIX TOBapoB
(MocTtaHoBneHne ot 12.04.2007 N $04-2121/2007(33241-A27-14)). AHanornyHble BblBOAbI CoAepKaTcs
B NoctaHoBneHun PAC CeBepo-3anagHoro okpyra ot 22.10.2007 N A56-28614/2006.

MpoGnema 13. HegocToBepHble cBeAEHNS B NEPBUYHbIX JOKYMEHTaXx

YacTto npuumHOM OTKasa HanoronnaTenbliMkam B MPU3HAHUM PacxXOfoB SBMNAETCA Hanuuve
He4OCTOBEpPHbIX CBEAEHVN B MEPBUYHbIX JOKYMEHTaX, MOryYeHHbIX OT MOCTaBLUMKOB ToBapoB (pabor,
ycnyr). W B aTnx cnyyasix, Kak npaBuno, cyaebHble MHCTaHUUK BCTalOT HAa CTOPOHY HAaroroBMKOB.

CypebHasa npakTvka nokasbliBaeT, YTO HanoronnaTtenblmKy MOXeT ObiTb OTKa3aHo B MPU3HAHWK
pacxonoB, ecnu:

- B MEPBUYHBIX JOKYMEHTax ykasaH HegoctoBepHbin MHH noctaBlmka ToBapoB, paboT vunuv ycnyr
(cm. MoctaHoBneHus PAC BoctouHo-Cubupckoro okpyra ot 19.12.2007 N A78-2840/07-002-9286/07
(oTkasaHo B nepecmoTpe B nopsigke Hagsopa OnpepgenenHnem BAC P® ot 28.02.2008 N 1811/08),
MoBomxkckoro okpyra ot 13.02.2007 N A72-5226/06-13/279, 3anagHo-Cubupckoro okpyra ot 07.05.2007
N $®04-2548/2007(33743-A45-40) n gpyrue);

- B NEPBUYHBIX AOKYMEHTaX yKa3aH HeOCTOBEPHbIN agpec noctasLumka (cm. MoctaHoenenns PAC
Bonro-Barckoro okpyra ot 10.05.2007 N A39-2365/2006 (oTka3aHO B nepecMOTpe B MOpsigke Hagsopa
Onpegenennem BAC P® ot 09.11.2007 N 10810/07), 3anagHo-Cubupckoro okpyra ot 12.04.2007 N
®04-2164/2007(33337-A75-31), LleHTpanbHoro okpyra ot 25.12.2006 N A48-1635/06-2 n gpyrue);

- nognmMcM  Ha  MNEPBUYHbIX  [OOKYMEHTaX  BbIMOMHEHbl  HEYCTaHOBMEHHbIMM NGO
HeynorTHOMOY€EHHbIMM nuuammn (cM. MNMoctaHoenenns PAC Bonro-Bsatckoro okpyra ot 22.01.2008 N A79-
1801/2007 v ot 12.11.2007 N A43-7357/2007-11-199, CeBepo-3anagHoro okpyra ot 12.02.2007 N A56-
10893/2005, OanbHeBocTo4HOro okpyra ot 06.06.2007 N @®03-A51/07-2/1587, Ceepo-3anagHoro
okpyra ot 17.08.2006 N A66-6980/2005 n gpyrue);

- AaHHble O MpoAaBLe OTCYTCTBYHT B EQMHOM rocyaapCTBEHHOM peecTpe Hpuandeckux nuy, (cm.
MoctaHoBneHnsa ®AC Ypanbckoro okpyra oT 05.06.2006 N $09-3569/06-C2, 3anagHo-Cubupckoro
okpyra ot 20.02.2008 N $04-1048/2008(747-A27-34), Bonro-Bsatckoro okpyra ot 10.05.2007 N A39-
2365/2006 v gpyrue);

- WHdopmauus o npuobpetaemMom ToBape, paboTax WM ycnyrax He COOTBETCTBYET
aevictButenbHocTh (cM. MNoctaHoBneHus ®AC Bonro-Bsitckoro okpyra ot 14.05.2007 N A31-9242/2005-
15, 3anagHo-Cubupckoro okpyra ot 23.01.2008 N $04-318/2008(809-A27-26), MOCKOBCKOro okpyra ot
27.11.2007 N KA-A40/12088-07 n gpyrue).

B TO Xe Bpemsi HeMnb3s He cKa3aTb, YTO €CTb U ApYyrvue NpuMepbl N3 apbuTpackHOM NpaKTUKK, Koraa
CcyObu NposiBASOT GOMbLIY NOANBHOCTE K HanoronnaTenblnkam, Y KOTOPbIX NMEPBUYHBIE LOKYMEHTbI
ocdopmMrneHbl ¢ HapyweHusmn. B uenom psige cypebHbix [lMoctaHoBnenwun apbutpel PAC Cesepo-
KaBkasckoro okpyra BbICKa3biBanuM TaKyld MO3MLMIO - OOKYMEHTbl, MOATBEPXOaloLWMe 3aTtpaTtbl Ha
npuobpeTeHne ToBapa, HO He OMOpMIIEHHbIE B COOTBETCTBMM C 3akoHogatenbcTBoM Pd, He
cBUOEeTenbCTBYOT 0 pakTe 6e3B03Me3gHOr0 NpuobpeTeHns ToBapa, ecnu 3TOT TOBAp NPUHAT K y4eTy B
YCTaHOBMEHHOM MOpPsiAKE M UCMONb30BaH B NPOM3BOACTBE ToBapoB (paboT, ycnyr). Noatomy ownbkun B
0ohOpMIEHMN NEPBUYHBIX JOKYMEHTOB HE SBMSKTCA OCHOBaHMEM ANS OTkasa HanoronnaTtenbLiuky B
MPUHATUM K yYeTy Takmx JOKymeHToB (cM. [NoctaHoBneHus ot 09.04.2007 N ©08-1677/2007-714A, ot
20.03.2007 N ®08-1288/2007-527A, ot 27.02.2007 N ©08-69/2007-256A).

Mo Hawemy MHEHMIO, 0TKa3 B NPU3HaHMM PacxogoB MO MOTMBY HaNMYnst HEOOCTOBEPHbIX CBEAEHWN
B MEPBUYHBIX JOKYMeHTax OygeT o60CHOBaH TONbKO B TOM Clyvae, €Criv HanoroBbI OpraH AOKaXeT, YTo
onepauusl, COBEepLUEHHas HaroronnaTenbLMKOM, HOCUT (OUKTUBHBIA Xapaktep. To ecTb 4TO TOBapbl
(paboTkl, ycnyrn) peanbHO He npuobpeTanuck nnu npuobpeTanncb NO LEHE MHOW, HEXeNnW yka3aHa B
OOKyMeHTax.

Ecnun xe 3atpaTtbl HanoronnartenbliMka NO NpuobpeTeHuto ToBapa (paboT, ycnyr) peanbHbl, TO
NMOpoKM B OCOOPMITEHNN MEPBUYHBIX AOKYMEHTOB HE AOMKHbI CINY>XUTb OCHOBAHWEM ANS HEMpU3HaHWSA
pacxogoB. OTMETUM, YTO Takas Mo3uuuMs Halwna CBOe OTpaxeHue B cygebHou npaktuke. Hanpumep,
PAC Ceepo-3anagHoro okpyra B [loctaHoBneHun ot 29.05.2007 N A56-15852/2006 npr3Han pacxogbl
OOKYMEHTanbHO NOATBEPXOEHHbIMW, HECMOTPS Ha TO, YTO AOrOBOP W MEPBUYHBIE OOKYMEHTbI Obinn
NoANMCcaHbl HEYCTaHOBMEHHBIM NMUOM. 10 MHEHMIO cyda, NpeacTaBlieHHble JOKYMEHTbl B COBOKYMHOCTU
AokasbliBany dakT npuobpeteHnss ToBapoB M ux onnatbl. K aHanormdHomy BbeiBogy npuwen OAC
Ypanbckoro okpyra. B lMoctaHoBnennn ot 21.08.2007 N $09-8858/06-C3 ykasaHO, 4YTO COBEpLUEHUE
CAENKM NLIOM, HE UMEIOLLIMM MOSTHOMOYMIN Ha €€ COBEPLLEHUNE, HE BIIEYET HEAENCTBUTENBHOCTU COENKU
A4 Lernen HanoroobnoxeHnsi, €Crvm 3KOHOMUYECKUI pe3ynbTaT CAESTKN (PaKTUYECKN JOCTUIHYT.

Mpobnema 14. CueT-hakTypa - He NEPBUYHbBIV JOKYMEHT

CornacHo cT1. 252 HK P® nog [oKymeHTanbHO MOATBEPXKOEHHBIMW pacxofamu MOHMMAKTCS
3aTpaTbl, MOOTBEPKOEHHbIE JOKYMEHTAMM, KOTOPble 0POPMIIEHBI B COOTBETCTBUM C 3aKOHOA4ATENBLCTBOM
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Poccuinckon ®epepauum, n (Mnn) LOKYMEHTaMW, KOCBEHHO MOATBEPXAAOLWMMU NPOU3BELEHHbIE
pacxoapbl.

MoxHO nvM noaTBepauTb MOHECEHHbIE pacxodbl CYETOM-(PaKTYpoRW, ecrnv ApYyrMx MepBUYHbIX
OOKYMEHTOB HET?

MuHduH Poccnm cuntaeT, 4To pacxodbl Ha 3aKynKy ToBapoB (paboT, ycryr) He MOryT ObITb Y4YTEHbI
B COCTaBE pacxofoB, YMEHbLUALWMX Hanoropyt 06asdy Mo Hamory Ha npubblifb, TOMbKO Ha OCHOBaHMU
cyeTa-haKkTypbl, MOCKOSbKY 3TOT JOKYMEHT NMPUMEHSAETCA UCKTIOYUTENBHO Ana uenen ncumcnenuns HOC
(Mucema MuHduHa Poccumn ot 20.02.2006 N 03-03-04/4/35 n ot 25.06.2007 N 03-03-06/1/392).
Cornawaetcs ¢ atum n MHC Poccun, n ®PHC Poccuu. B Muecbmax ot 22.03.2004 N 02-4-08/393-3 u ot
31.03.2006 N 02-3-08/31 HamoroBoe BeOOMCTBO pa3bsCHUIO, 4YTO c4yeT-hakTypa He [OOIKeH
paccMmaTpumBaTbCs B KaUecTBe AOKYMEHTa, NOATBEPKAAMOLLErO pacxodbl N0 Hanory Ha npuobbIneb.

OTa nosnuMsa Hawna cBoe oTpaXKeHue u B cyaebHbix pelueHusix. Hanpumep, PAC MockoBckoro
OKpyra, BbIHOCS1 pelleHMe B Nofb3y HanoroBOro opraHa, ykasarn, 4To cdeTa-cakTypbl npeaHasHaveHbl
ONs JOCTOBEPHOro 1 nonHoro yvyeta cymm HIAC, a He pacxogoB Hanoronnatenbwuka (MoctaHoBneHWe
oT 12.10.2006 N KA-A40/9888-06-I1). A ®AC BoctouHo-Cubupckoro okpyra B [loctaHoBneHun ot
19.04.2006 N A78-4606/05-C2-20/317-®02-1135/06-C1 pasbsacHun, 4t0 HOopmbl M. 21 HK P® He
MPUMEHSIIOTCA  MPU  peLleHnM Bonpoca O  [OKYMEHTanbHOM  MOATBEPKOEHWM  MOHECEHHbIX
HaroronnaTtenbLMKOM 3aTparT.

Mpobnema 15. ToBapHO-TpaHCNOPTHAsA HaKNaaHas

CornacHo nn. 6 n. 1 cr. 254 HK P® k martepuanbHbiM pacxogaM OTHOCATCS 3aTpaTthl Ha
npuobpeteHne paboT W ycnyr MNPOM3BOACTBEHHOIO XapakTepa, BbIMOMHSAEMbIX CTOPOHHUMM
OpraHusauvsaMn unu MHOMBMAYyanbHbIMWM NpPeanpuHUMaTensMu, a Takke Ha BbINOSIHEHNE 3TuX paboT
(okazaHwue ycnyr) CTpyKTypHbIMM NOApPa3geneHmsamMmmn HanoronnartenbLmka.

Ona yyeTa [OBWXKEHMS TOBapHO-MaTepuanbHbIX LEHHOCTEW W pacyeToB 3a WX MNepeBO3KU
aBTOMOOUNbHLIM TPAHCMOPTOM NPeAHa3HayeHa TOBapHO-TpaHCNopTHasA HaknagHasa (doopma N 1-T), yTB.
MocTtaHoBneHnem Nockomctata Poccum ot 28.11.1997 N 78 "O6 yTBEpXAEHMN YHNDMLUPOBAHHbBIX hopm
NEPBUYHON YYETHOW AOKYMEHTaUuMn Mo y4yeTy paboTbl CTPOUTEMbHbIX MallMH U MEXaHU3MoB, paboT B
aBTOMOOUNBLHOM TpaHcrnopTe". 3TOT JOKYMEHT MOATBEPXAAET 3aKrtoyeHne OOoroBopa NepeBO3KU rpysa
(n. 2 cr. 785 TK P®). lNoatoMy Hanmyume TOBapHO-TpaAHCMOpPTHOM HaknagHonm (TTH) saBnsetca
0bsA3aTenbHbIM Kak Ang oTnpaBuTeNs rpy3a, Tak 1 aAns ero nonyyarens.

B aTOM CBA3M HamoroBble OpraHbl CYWUTAKT, YTO HanMyne TOBAPHO-TPAHCMOPTHOW HaKMagHOM
ABNSAETCA HeOoOXOAMMbIM YCIOBMEM ANSl MPUHATMA B LENAX HarnoroobnoxeHus npubbiny pacxogos,
CBSI3aHHbIX C NepeBo3koi rpy3oB (Mucbmo YOHC Poccum no r. Mockse ot 23.10.2006 N 20-12/92786).

O HeobxogumocTM  00dA3aTenbHOro  OQOPMIEHUST  TOBAPHO-TPAHCMOPTHBIX  HaKNagHbIX
HeOQHOKpaTHO 3adABnanuM u cyabl. B vactHocTtn, apbutpel ®AC Cesepo-3anagHoro okpyra B
MoctaHoBnennn ot 07.09.2007 N A26-2845/2005-213 ykasanu, 4YTO MMEHHO TOBApPHO-TPAHCMOPTHAas
HaknagHast (dopma N 1-T), ocdopmrneHHass B COOTBETCTBUM C 3akoHogaTenbCTBOM Poccuiickon
depepaumm, sBAsSeTCA onpaegaTenbHbIM AOKYMEHTOM, MOATBEPXKAAOWMM (DaKT MEpPeBO3KU IPy30B
(ToBapoB) M OTpaXeHMs pacxogoB ANs LUEeNen HanoroBoro y4yeta oOpraHusauven-nepeBo3yYnKom
(3kcneguTopoM). AHanornyHele BbIBOAbl copgepxatcsa Takke B [loctaHoBneHusx PAC LleHTpanbHoro
okpyra ot 10.10.2006 N A62-5749/2004, Bonro-Bsitckoro okpyra ot 26.05.2006 N A29-8821/2005a n
OPYIUX.

OpHako OTCYTCTBME TOBapHO-TPAHCMOPTHOW HaKMagHOW COBCEM HE O3HA4aeT, YTO pacxogbl Ha
NepeBo3Ky rpy3a He MOryT ObITb YY4TEHbI NPY HANTIOroO0NOXKEHUN NPUBLINK HY NMPK Kakux ycrosusax. [eno
B TOM, 4YTO TTH - HE €QMHCTBEHHBIN JOKYMEHT, KOTOPbIM MOXHO MOATBEPAUTL Takue pacxoabl. CyaebHas
npakTMka rfokasblBaeT, 4YTO npu OTCyTcTBUM TTH TpaHCnopTHble pacxogbl MOXHO MOATBEPAUTb
OOrOBOPOM, MyTEBBLIMW NNCTaMW, akTaMu BbINOMHEHHbIX paboT, cveTamu-hakTypamu, MaTeXHbIMU
NMOPYYEHUAMM U OPYTMMU JOKYMEHTaMM.

Hanpumep, ®AC 3anagHo-Cubupckoro okpyra B [loctaHoBneHun ot 25.04.2007 N &04-
2498/2007(33691-A27-34) npuwen K BbiBO4y, YTO OTcyTCcTBME TTH, Mpy Hanuuum nyTeBbIX FINCTOB U
WHbIX OMpaBAaTefibHbIX AOKYMEHTOB, HE SIBMSAETCHA MPEensiTCTBMEM OJ19 OTHECEHWUsI 3aTpaTt Mo [OCTaBKe
rpy30B B COCTaB PacxoAoB Afsi Lieren HanoroobnoxeHns Harnorom Ha npuodbib. AHaNnorM4Hoe peLueHve
npuHsan n ®AC MockoBckoro okpyra. OH npuwien K BbIBoAY, YTO AOrOBOP NEPEBO3KU, aKT BbINMOSHEHHbIX
paboT, cueT-hakTypa M nnaTexHoe NopyyYyeHue B COBOKYMHOCTU NOATBEPXKAAIT TPAHCMOPTHbIE pacxodbl
opraHusaumm n 6e3 TTH (MNoctaHoBneHne ®PAC Mockosckoro okpyra oT 20.04.2006 N KA-A40/2942-06-
).

Mpobnema 16. JIn4HbI aBTOMOOUNb U NyTEBOW NNCT
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CornacHo nn. 11 n. 1 c1. 264 HK P® Kk npounm pacxogam, CBsSi3aHHbIM C MPOM3BOLCTBOM U
peanusauuen, OTHOCATCA pacxodbl Ha KOMMEHCAuMlo 3a WUCMOonb3oBaHMe AN CryxebHbIX noesnok
TNNYHBIX NETKOBBIX aBTOMOOMITIEN 1 MOTOLIMKITOB.

Mo mMHeHnto MuHdmHa Poccun, ans 060CHOBaHHOIO BKMOYEHMS CYMM BbIMfa4eHHOM KOMNeHcaumm
B pacxofbl OpraHn3auusl 4OrmKkHa NoaATBEPAUTL HE TONBbKO HEOOXOAMMOCTb UCMOSb30BaHMA aBTOMOOMIA
ONS  BbIMNOMHEHMS CNyXebHbIXx 00s3aHHOCTe paboTHMKA, HO M TO, 4YTO pPaboTHUK aKTUYECKU
ncnonb3oBan aBToMobunb Ans NOe3noK B MHTEpecax opraHm3auum. A 3TO MOXHO CAenaTb TOSbKO C
nomoLLbo nyTesbix NMnctoB (Mucbema MunduHa Poccum ot 13.04.2007 N 14-05-07/6, ot 29.12.2006 N 03-
05-02-04/192). AHanormyHow no3vumMM npugepxumBatTca KU B HanoroBom BegomcTtee ([Mucbmo MHC
Poccum ot 02.06.2004 N 04-2-06/419@). To ecTb 6€3 NyTeBbIX NMMCTOB CyMMbl KOMMEHCaLui B pacxoabl
BKJTHOUMTb Henb3s. Ho Hackonbko 060CHOBaH Takow nogxon,?

Ham npeacraensieTcsi, C HanoroBMkamm MOXHO CropuTb.

Heno B ToM, 4YTO NyTeBble NIUCTbI BOBCE He MpefHasHaveHbl AN ydeTa noe3fok paboTHUKOB Ha
CBOVIX JIMYHbLIX aBTOMOOMWMAX, AaXe eCrnn 3TU MOE3[AKU OCYLLECTBAITCA B CIYXeOHbIX Lensax. dopmbl
nyTeBbIX NUCTOB ANdA yyeTta paboT B aBTOMOOMMBHOM TpaHcropTe YTBepxaeHbl [locTaHOBNEHVEM
lockomctata Poccum ot 28.11.1997 N 78 "O6 yTBEpXOeHWM YHUPMLMPOBAHHBLIX (POPM MNEPBUYHON
YY4ETHON [AOKYMEHTauuMum no y4yetry paboTbl CTPOUTENbHLIX MalWH W MeXaHu3moB, paboT B
aBTOMOOUNBLHOM TpaHcnopTe". VX AOMmKHbI NPUMEHSITL lopUanYecKMe nuua Bcex hopM coOCTBEHHOCTH
npu aKcnyaTaummM aBTOTPaAHCNOPTHbIX cpeacTB (N. 2 MNoctaHoBneHuss N 78). A B nopsgke 3anonHeHus
MyTEBOro NICTa CKa3aHo, YTO OH BLIMMCLIBAETCA AUCMETYEPOM UMW MHBIM YMOSTHOMOYEHHBLIM JTMLOM, Ha
HEM [OfKEeH CTOSTb LITaMn M neyaTb OpraHm3auun, KOTOPOW NPUHAOMEXWT aBTOMOOMIb, U Ha €ero
OCHOBaHWM HA4YMCnsIeTCA 3apnnara BOAUTENHO.

Takum o6pasoM, MyTeBble NUCTbI NMpedHasHa4yeHbl Afs NPUMEHEHUS OpraHu3auusMu B Lensix
yyeTa paboTbl X aBTOTPAHCMOPTA, HO HMKAK He paboTHMKaMM ONs y4eTa CBOMX CryXeOHbIX NOe34oK Ha
NUYHBIX aBTOMODOUNAX. OTOT BbIBOA, MOATBEPXAaeTcs u cyaebHon npaktukon ([NoctaHoBneHne PAC
LleHTpanbHoro okpyra ot 10.04.2006 N A48-6436/05-8).

Mo Hawemy MHeHWIo, PaKT WUCMONb30BaHUSA JIMHYHOIO aBTOMOOMWMS B CAYXXEOHbIX LIENSX MOXHO
NOATBEPAWUTbL TPYOOBbIM  OOFOBOPOM C  pabOTHMKOM, AOIDKHOCTHOM  WHCTPYKUMEW, MpPUKa3oMm
PYKOBOAUTENS OpraHu3auun, oTyetTammn paboTHMKa 0 Nnoesgkax u ApYrMMn JOKYMEHTaMMU.

Mpobnema 17. CogepxaHue akTa BbIMOSTHEHHbIX paboT

Cratba 9 dPepepanbHoro 3akoHa ot 21.11.1996 N 129-03 "O Oyxrantepckom y4yeTe" Tpebyer,
YTOObl B MEPBMYHOM AOKYMEHTE, B TOM YMCIE€ B aKT€ BbIMOJSTHEHHbLIX paboT (OKa3aHHbIX ycnyr), Obino
PacKpbITO cofepXaHne X03sIMCTBEHHOW Onepauumn, COBEPLUEHHON HaroronnaTenbLMKOM.

Bo3HukaeT BONpoOC: YTO KOHKPETHO crnefyeT ykasbiBaTb B aKTe BbIMOSIHEHHbIX paboT (OKa3aHHbIX
ycnyr)? MoxHo nu npu ohOpMIEHUN akTa OrPaHNYUTLCSA MPOCTBIM YKa3aHUEM Ha BUA YCIyrv, Hanpumep
"OKka3aHue KOHCYMbTaUMOHHBIX YyCcryr', unu HeobxoouMMo AaBaTb MNOAPOOHOE OnucaHue  KaXaow
XO3SMCTBEHHON onepaumm?

B HacToAWMA MOMEHT OfHO3HA4YHOIrO OTBETA Ha 3TOT BOMNPOC He cyuiectByeT. MHeHus
apbuTpaxHbIX CygoB B 3TOM BOMPOCE pPasfermimch.

BonbLUMHCTBO CyAOB MpUAEPXKMBAKOTCSA MHEHMS!, YTO akTbl U (UNIM) OTYETBI K HUM OOMKHbI ObiTb
COCTaBneHbl TaK, YTOObl U3 NX COAEPKaHMUS MOXHO ObIfl0 YCTaHOBUTL OOBHEM M XapakTep npogenaHHon
ncnonHuTenem paboTbl (Oka3aHHOW ycnyru). B npoTMBHOM crnyyae B NpM3HaHUM pacxOfoB OpraHmn3aumm
OOIMKHO ObITb OTKa3aHo.

Hanpumep, PAC lMosomkckoro okpyra B NoctaHoBneHun ot 15.05.2007 N A65-24256/06 ykasan,
YTO aHanua nonoxeHun Hanorosoro kogekca P® 1 cyaebHom npakTyku no3BonseT caenaTb BbIBO4, YTO
ycnosve 00 yKkasaHWM B akTax BbIMOMHEHHbIX PaboT OeTanbHOro xapakrepa BbIMOSTHEHHbIX paboT ¢
pacyeToMm 3aTtpaT pabodero BpeMEHVM COTPYOHUKOB, BbIMOMHUBLUMX [JdaHHble paboTbl, HOCUT He
0006poBONbHbBIN, a obasatensHbi xapaktep. Opyron cyqg - ®PAC 3anagHo-Cubmpckoro okpyra, usy4yms
npencTaBrneHHble opraHM3aumen JOKYMEHTbI, B KOTOPbIX ObINo NMLb NPOCTOE NepeYncrieHne OKa3aHHbIX
yCnyr, npuwen K BbIBOAY, YTO 3TV OOKYMEHTbl He MOOTBEPXOAOT IKOHOMMUYECKYHD OMnpaBOaHHOCTb
3aTpaT, TaKk Kak B HUX HE pacKpbITO dhakTM4eckoe copepaHue okasaHHbix ycnyr ([loctaHoBneHune ot
04.06.2007 N ®04-3295/2007(34593-A46-40)). Ewie B ogHOM Aene cyn yCTaHOBWI, YTO cogepaHue
aKToB, MPEACTaBNEHHbIX OpraHu3auuen, He MO3BONSET YCTaHOBWTb, KakMe KOHKPETHO ycnyrnm Obinm
OKasaHbl HanoronnaTenbLUMKY, B KAKOM 0ObEME 1 C Kakom Lenbto. B ¢BA3n ¢ 3Tm pacxogbl opraHM3aumnm
cyd npuv3Han OOKyMeHTanbHO HenopTteepkaeHHbiMu (MoctaHoBnenne PAC [MoBOMKCKOro okpyra oT
04.09.2007 N A65-20658/06).

AHanornyHele BbIBOAbl cogepxartcs Takke B [NoctaHoBneHmsax GAC [JanbHEBOCTOYHOrO OKpyra ot
15.08.2007 N ®03-A51/07-2/2814, Cesepo-3anagHoro okpyra ot 21.05.2007 N A66-6030/2005,
MockoBckoro okpyra ot 04.12.2006 N KA-A40/11846-06-1 n MHOrMX gpyrux.

B 10 e BpeMs B npakTuke apbuTpaxHbIX CyAOB MOXHO BCTPETUTb U WHOW MOOXO4 K BOMPOCY O
COAEepXaHWM akTa BbIMOMHEHHbIX paboT (OKasaHHbIX ycnyr). Ho ckaxkem cpasy, 4To BCTpe4vaeTcsd OH
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ropasgo pexe, Hexenu nepsbli. Hanpumep, ynomuHaBwuics yxe ®AC [loBomkckoro okpyra B
MocTtaHoBneHnn ot 25.01.2007 N A57-5005/06 ykasan, 4to cT. 9 3akoHa "O Oyxrantepckom y4yeTte" He
npegycMoTpeHa HeobXxoAMMOCTb MOAPOGHOro nepeyvncrieHMss B MEepBUYHbIX  [JOKYMEHTax Bcex
aKTU4eCKnx OEeVCTBUNA, COCTaBMSILWMX XO3ANCTBEHHY onepaumio. A ®AC LleHTpanbHoOro okpyra
OTKIMOHUN O0BOA HaroroBoro opraHa o TOM, YTO pacxofbl JOKYMEHTANbHO He MOATBEPXKAEHbl, TaK Kak B
aKTe BbIMOMHEHHbIX paboT He KOHKPeTU3MpoBaH xapaktep aTux pabor. Cya npusHan, 4to
npeacTaBfeHHble  HanoronnaTenblUMKOM akTbl BbIMOMHEHHbIX paboT (ycryr) WMeroT OTCbUIKY K
COOTBETCTBYHOLUMM  [OroBOpaM, 4TO MNO3BONSET OnpedenuTb  codepxaHue  obdA3aTenbcTBa
(MoctaHoBneHue ot 27.07.2007 N A09-5942/05-12).

Ha Haw B3rnsag, yu4ntbiBas COPMMPOBABLUYHOCA Ha [AaHHbIA MOMEHT cyaebHyl npakTuky,
opraHusauusam npyv COCTaBMEHMU aKTOB fy4lle HE OrpaHMYMBaTbCS OOHUM MWL YNOMMHAHMEM Buaa
paboT (ycnyr), a cTapaTbCsl MakCMMarnbHO MOAPOOHO packpbiTb UX CoAepXXaHue B akTe (Mnm oTveTe K
HeMy). TOMbKO B 3TOM Cfy4ae CropoB C HANoOroBUkammn ygactcsa nsbexarb.

lMpobnema 18. dokymeHTbl 1 cyq

lMpn npoBefeHMM HaNoOroBbIX MPOBEPOK Haroronnartenslmk obs3aH NpeacTaBuUTb HaroroBukam
OOKYMEHTbI, YTOObI MoATBEpPAUTL Npou3BeaeHHble pacxodbl. Ho vHorga crnyyaeTtcst Tak, YTO HA MOMEHT
NMPOBEPKM Yy Hanoronnatenbluyka Hagnexaiwe ogOpMIIEHHbIX AOKYMEHTOB HeT. Hanpumep, oHM moryT
ObITb NOTEPSIHBI UM HENPAaBUITbHO 0GOPMIEHBI. B Takon cuTyaumnm HanoroBmKKu, CKoOpee BCEro, OTKaXyT
HanoronnartenbLMKy B NPU3HAHMN PacxodoB.

Ecnv Hanoronnatenblwuk OygeT ocnapvBaTh peLUeHMEe HANoroBoro opraHa B Cyfe, TO OH OOMKeH
OyoeT npenctaBuTb Cydy [OoOKasaTenbCTBa CBOEW MpPaBOThbl, TO €CTb Hagnexawe odOopMIeHHbIE
OOKyMeHTbI. M1 3gecb BCTaeT BOMNPOC: 0693aH N cya pacCMOTPETb U OLLEHUTb 3TU JOKYMEHTbI?

KoHcTuTyumoHHbin Cyn PO ncxogut M3 Toro, YTo NpeacTaBneHne JOKYMEHTOB HEMOCPEACTBEHHO B
Cyd He nuwaeT HanoronnartenblUiMka npaBa Ha BbIYET, MOCKOMbKY "...apbuTpaxHble cydbl 00A3aHbl
nccrnenoBaTtb AOKYMEHTbI, KOTOPbIE ABMASOTCA OCHOBAHWEM MOMTYYEHUS] HANOroOBOrO BblYeTa, HE3aBUCUMO
OT TOro, 6bINMYM NN 3TM OOKYMEHTbI UCTPEOOBaHbI M MCCNEeAoBaHbl HaNOroBblM OPraHOM MpU peLUeHum
BOMpOCa O MPMBIIEYEHUN HanoronnartenbLliMka K HanoroBoW OTBETCTBEHHOCTM W MNpPeAOoCTaBMEHMU
HanoroBoro BblveTa" (Onpegenenne KC PO ot 12.07.2006 N 267-0).

Tak e cumTaet n Boicuunn ApbutpaxHbin Cyg P®. B n. 29 MNoctaHoBneHus MNneHyma BAC PO ot
28.12.2001 N 5 "O HekoTOpbIX BOnpocax NpMMeEHeHUs YacTn nepeon Hanoroeoro kogekca Poccuinckon
denepaummn” ykasaHo, 4To cyq 00583aH NPUHATE K paCCMOTPEHUIO AOKYMEHTBI U MHbIE JOKa3aTenbCcTBa,
KOTOpble HanoronnaTtenblmK nNpeactaBui B 0OOCHOBAHWE CBOMX BO3PaXKEHWW, HE3aBMCUMMO OT TOro,
nogasan HanoronnartenbLlMK 3T OOKYMEHTbl HArloroBOMYy OpraHy Mpu NpoBedEHWMU MPOBEPKU UMK HET
(cm. Tarke MoctaHoBnexue lMpesnanyma BAC PO ot 16.10.2007 N 3587/07).

OTMX Xe No3MUUN NpUaEpPKMBaTCA U apOuTpakHbIe Cyabl.

Hanpumep, ®AC lNMosormxkckoro okpyra B NoctaHoBneHun ot 17.11.2006 N A55-4145/2006 ykasan,
YTO apbUTpakHbIN cyd 006s3aH NPUHATE U OLEHWUTb AOKYMEHThI, MPEACTaBMNEHHbIE HANOronaTenbLLNKOM,
He3aBMCMMO OT TOro, NPEACTaBMANUCL 3TU AOKYMEHTbI HANOronnaTenbLUMKOM HanoroBOMy OpraHy Wnuv
HeT. K Takomy e BbiBogy npuwen u PAC MOCKOBCKONO OKpyra, KOTOpbIA MPUHSAN B KayecTBe
JokasaTenbCTBa  OOKYMEHTanbHOW  MOOTBEPXKOEHHOCTM  pacxogoB  OOKYMEHTbl, paHee  He
npencTaBnsiBLLUMECS HANOroBOMy OpraHy, cocnaswuicb Ha n. 29 MNoctaHoBneHus MNMneHyma BAC PO ot
28.02.2001 N 5 u Ha Onpegenenve KoHctutyumoHHoro Cyga P® ot 12.07.2006 N 267-O
(MoctaHoBnenne ot 30.10.2006 N KA-A40/10573-06). AHanornyHble BbIBOAbI codepXartca B
MocTtaHoBneHnax PAC BocTouHo-Cubupckoro okpyra ot 22.02.2007 N A19-1558/06-52-902-427/07-C1,
3anagHo-Cubupckoro okpyra ot 24.01.2007 N $04-5370/2006(30401-A27-26), $04-5370/2006(30402-
A27-26), LieHnTtpanbHoro okpyra ot 30.03.2007 N A48-801/06-19 n gpyrux.

Mpobnema 19. HeobocHoBaHHas HanoroBasi Bbiroga

MoctaHoBnennem ot 12.10.2006 N 53 TneHym BAC P® BBen noHsATME "HeOBOCHOBaHHas
HanoroBas Bbiroga", a Takke yCTaHOBWIT KPUTEPUM NPU3HAHWS HANOroBOW BbIroAbl HEOOOCHOBaHHOM.

BAC P® pasbsicHun, 4TO HanoroBas BbIroga MOXET OblTb MNpu3HaHa HeOOOCHOBaHHOW, B
YaCTHOCTU, B Cry4asx, ecrv Ans uenen HanoroobroXeHWs yYTEHbI Onepaumn He B COOTBETCTBMU C UX
OENCTBUTENbHBIM 3KOHOMUYECKMM CMBbICIIOM UMW yYTEHbl onepauuun, He OOYCrOBMEHHblE pas3yMHbIMU
9KOHOMWYECKMMM WM MHBIMW MpUYMHaMK (Lensamu dernoBoro xapaktepa). Kpome Toro, HanoroBas
BbiflO4a He MOXeT ObiTb Mpu3HaHa OOOCHOBaHHOW, €CNW HanoronnaTtenbliMK MONyyYnnn ee He B
pesynbTate  OCYLIEeCTBNEHUA  peanbHOW  nNpeanpuHMMAaTeribCKOM UMM MHOW  3KOHOMMUYECKOM
OEeSATENbHOCTH.

AHanua cynebHon MpakTUKM MOKa3biBaeT, YTO NMPU UCHMUCIIEHWMM M ynnaTe Harmora Ha npubbib
npu3Hakamm HegoOpOCOBECTHOrO MOBEAEHMS HanoronmartenbLuKka, KOTopble BekyT 3a cobor oTkas B
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npaBe y4yeCTb B LeENAX HanoroobnoXeHWs Te WM WHble pacxofbl, MOryT ChyXWTb crnegyoLine
obcToaTenbCcTBa:

- OTCYTCTBME Y KOHTpareHTa HanoronnaTtenbliMka maTepuarbHbiX PecypcoB, 3KOHOMUYECKM
HeobxoaMMbIX ANs NPOU3BOACTBa ToBapoB (pabot, ycnyr) (MoctaHoBnexnns ®AC Ypanbckoro okpyra ot
01.10.2007 N &09-7572/07-C3, Ceepo-3anagHoro okpyra ot 11.10.2006 N A05-1984/2006-18,
MoBomxkckoro okpyra ot 18.01.2007 N A55-5530/2006-22 n gpyrue);

- OTCYTCTBME Yy KOHTpareHTa Haroronnarenblinka paboTHWMKOB, obnagawlmx HeobxoaMMbIMK
cneumanbHbiMM HaBblkamu (MoctaHoBnenns ®AC [anbHeBocTodHOro okpyra ot 15.08.2007 N $03-
A51/07-2/2814, 3anagHo-Cnbupckoro okpyra ot 22.01.2007 N ®04-8777/2006(29887-A46-15), Cesepo-
3anagHoro okpyra ot 05.02.2007 N A42-6681/2005 v gpyrue);

- B3aMMO03aBMCUMOCTb CTOPOH caenkm (MNoctaHoeneHns ®AC Mockosckoro okpyra ot 06.12.2006 N
KA-A40/11969-06-I1, Ypanbckoro okpyra ot 25.04.2006 N ©09-3019/06-C7 u gpyrue);

- OTCYTCTBME Y KOHTpareHTa HanoronnaTtesibLka rocyaapcTBeHHoN pernctpaumm (MoctaHoBneHns
®AC 3anagHo-Cnbupckoro okpyra ot 21.11.2007 N ©04-8144/2007(40410-A70-42), JanbHEBOCTOHHOrO
okpyra ot 31.01.2007 N ®03-A51/06-2/5262, NoBomkckoro okpyra ot 25.05.2006 N A65-11426/05-CA1-
23 n gpyrue);

- OTCYTCTBME KOHTpareHTa Haroronnarenbliuka no agpecy, ykazaHHOMY B €ro yypeamTtenbHbIX
pokymeHTax (MoctaHoBnenms HAC BanagHo-Cubupckoro okpyra ot 29.01.2007 N &04-
8449/2006(29482-A46-33), [HanbHeBocTovHOro okpyra ot 15.08.2007 N ®03-A51/07-2/2814,
Mockosckoro okpyra ot 16.07.2007 N KA-A40/6673-07 n gpyrve);

- KOHTpareHT HanoronnaTenbLuKka He caaeT HanoroByko oT4yeTHOCTb (MoctaHoBnexnsa ®AC Bonro-
Bartckoro okpyra ot 03.07.2006 N A43-40136/2005-30-1244, Mosormkckoro okpyra ot 18.01.2007 N A55-
5530/2006-22, MockoBckoro okpyra oT 16.07.2007 N KA-A40/6673-07 v gpyrue);

- KOHTpareHT Hanoronnarenblumka He nnaTtut Hanoru (MNoctaHoeneHuns PAC 3anagHo-Crnbupckoro
okpyra ot 22.01.2007 N $04-8777/2006(29887-A46-15), MockoBckoro okpyra ot 16.07.2007 N KA-
A40/6673-07 n gpyrue);

- KOHTpareHTOM HanoronnarenbluMka SBNSAeTCs KOMMaHus, 3aperMcTpMpoBaHHas no yTrepsHHOMY
nacnopty (MoctaHoBnernns ®AC [anbHeBOCTOYHOro okpyra ot 25.07.2007 N ®03-A51/07-2/2521,
3anagHo-Cubupckoro okpyra ot 21.03.2007 N $04-2131/2006(32431-A46-37), CeBepo-KaBkasckoro
okpyra ot 06.09.2007 N ®08-5829/2007-2182A v gpyrue).

Ecnn Hanorosbii opraH npuv MpoBepKe BbISABUT Kakme-nnbo U3 nNepeyvmcrieHHbIX Bbllle
06CTOATENLCTB, TO COOTBETCTBYIOLLME PACXOAbl MO CAENKaM C TakMMU KOHTpareHTamu, ckopee BCero, He
OyoyT npuHATBI B Uendx HanoroobnoxeHus. [lpy 3TOM, Kak MoKasbiBaeT nNpvBedeHHas Bbllle
apbuTpaxHas npakTuka, LWaHChl "OTCTOATL" 3TU Pacxo4bl B CyAe KpaHe HU3KW.

Mpobnema 20. EcTecTBeHHas yObinb

CornacHo nn. 2 n. 7 cT. 254 HK P® k matepunanbHbiM pacxogam Ans Uerier HanoroobnoxeHus
npuobLINN NPYPaBHUBAIOTCA MOTEPU OT HEQOCTayM M (MnM) MOpYM MPU XPaHEHUU U TPAHCMOPTUPOBKE
TOBapHO-MaTepuarnbHbIX LLEHHOCTEN B Npefenax HOpM eCTECTBEHHON YObINW, YTBEPXKAEHHbIX B MOPSAKE,
ycTaHoBreHHoMm [paBuTtenscTBom PO.

Mo mHeHnto MuHcpmHa Poccun, notepy OT €CTECTBEHHOW YObINM MO TEM KaTeropusiM NpoayKumu,
AN KOTOpbIX HOPMblI HE yTBepXAeHbl (Hanpumep, LUBETbI), y4YMTbIBaTh ANS LENen HanoroobnoxeHus
Henb3sa (Mucbmo ot 21.06.2006 N 03-03-04/1/538). AHanornyHas Todka 3peHus Bbicka3aHa B lMvicbme
YOHC Poccumn no r. Mockse ot 17.01.2007 N 20-12/004115 (B HEM MOET peYb O XMBbIX MOPCKUX
OEKopaTUBHbIX pbibax).

Takylo e Mno3vuuio MOXHO BCTPETUTb M B CyAeOHbIx peweHusx. Hanpumep, ®AC Cesepo-
3anagHoro okpyra COrnacuricsi C HarloroBelM OpraHoM B TOM, YTO MpeanpusTve HEe MOXET y4ecTb B
cocTaBe MaTepuarnbHbIX Pacxo4oB MOTEPU NlecoMaTePUanoB, NOCKONbKY HOPMbl €CTECTBEHHON YObINN B
OTHOLLEHMWN NnecomaTepuanos He yTBepxaeHbl (MocTtaHoBneHne ot 25.06.2007 N A13-10680/2005-21).

Mpobnema 21. KomneHcaums 3a 3agepxky 3apaboTHONM nnaTbl

CornacHo ct. 236 TK P® npu HapyweHun pabotogatenem YCTAHOBIIEHHOIO CpoOKa BbiNnaThl
3apaboTHOM nnaTtbl, onfartbl OTMNYCKAa, BbIMMAAT MPW YBOMIBHEHWM U OPYTUX BbINAAT, NMPUYUTAOLLUXCH
paboTHuKy, paboTtogaTtenb ob6si3aH BbINAATUTb MX C yNnaTton NPOLIEHTOB (OEHEXHOW KoMMeHcauuu) B
pasmepe He HWXe O[HOM TpexcoToM [AeWCTBYIoWeNn B 3STO BpeMsA CTaBkM peduHaHCcMpoBaHUS
LleHTpanbHoro 6aHka P® oT He BbiNMayeHHbIX B CPOK CyMM 32 KaXObl AE€Hb 3a[epXXKW HayuHas co
crniegylooLwero [[HA Mocne YCTaHOBIIEHHOrO Cpoka BbiMfiaTel MO AeHb (PaKTUYECKoro pacyeTta
BKITOUNTENBHO. Pa3mep BbinnadnBaemon paboTHUKY LEHEXHON KOMMEHCAUMM MOXET ObiTb MOBbILLEH
KOMMEKTUBHBIM JOMOBOPOM UNKN TPyAOBbIM LOroBopoM. OGA3aHHOCTb BbIMMaThbl yKa3aHHOW LEHEXHON
KOMMEeHcaunn BO3HUKAET HE3AaBUCMMO OT Hann4ms BUMHbI paboTogatens.
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Mo mMHeHuto MuHpmHa Poccun, OeHexHyro KOMMEeHcauuio 3a MPOCPOYKy BbiMnaTbl 3apaboTHOM
nnartbl HeMb3s OTHECTU K CaHKUMUSIM 3a HapyLUeHWe OOoroBopHbix obssartenscTts (nn. 13 n. 1 cT. 265 HK
P®) n, cooTBETCTBEHHO, HEMb3s OTHECTU K BHEpeanusauMoHHbIM pacxodam (cm. lNMucbma MuHdwuHa
Poccum ot 12.11.2003 N 04-04-04/131 n ot 27.10.2004 N 03-05-01-04/61).

Henb3s ee yyecTb M B cocTaBe pacxogoB Ha onnaty tpyda no cr. 255 HK P®. MuHduH
0BOCHOBbIBAET CBOK Mo3uumio cnegytowmm. B cootBetctBum co cr. 255 HK P® B coctaB pacxogos no
onnaTte Tpyda BKIOYATCA KOMMEHCAUMOHHBIE HAYMCIIEHUSI, CBSA3AHHbIE C PEXMMOM pPaboTbl unu
ycnosuamMu Tpyaa. [eHexHass KoMMneHcauusi 3a HEeCBOEBPEMEHHYIO BbInnaTy 3apaboTHOW nnaTtbl He
OTBEYaeT yka3aHHbIM TpeboBaHMAM, W, Crie4oBaTeNbHO, pacxogbl Mo BbinNnaTte AaHHOW KOMMEeHcauun He
YMEHbLLAIOT Hanoroeyto 6a3y No Hanory Ha Npubbinsb.

OpHako no 3ToMy BOMPOCY CyLecTBYeT U gpyras Todka 3peHus. OHa 0asupyeTcs Ha TOM, 4TO
NPOUEHTbI, Ha4YuUCNeHHble B coOTBEeTCTBMM co CT. 236 TK PO, saABnsaloTcs He KomneHcauuen, a
npencraBnsoT coboy CaHKUMIO 3a HapyLleHue OO0roBOpHbIX 0bs3atenbcTB. [103aToMy OHM MoryT 6biTb
yUTeHbl B COCTaBe pacxofoB Ha ocHoBaHuum nn. 13 n. 1 cT. 265 HK P®. NpaBunbHOCTL 9TON TOYKU
3peHus noatTeepxaaeT NocraHoBneHne PAC lMosommkckoro okpyra ot 08.06.2007 N A49-6366/2006. B
HeM cy[, ykasar, YTO pacxofbl B BuAe CyMMbl JEHEXHOW KOMMEHCaUUn, BbiMnadyeHHon paboTtogartenem
paboTHMKamMm Ha ocHoBaHuM cT. 236 TK PO, ABAsOTCA CaHKUMEN 3a HapylleHWe [OrOBOPHbIX
obsazarensbctB. MognyHkT 13 n. 1 cT. 265 HK P® He comepXuT Kakux-nubo OrpaHuyveHun no yyerty
CaHKUMIA B COCTaBe pacxogoB B 3aBUCUMOCTM OT TOrO, B paMKax Kakux NMpaBOOTHOLUEHWI (rpaXgaHCKO-
NpPaBOBbIX UM TPYL4OBbIX) HApyLLATCA OOrOBOpHble 00s3aTenbcTBa. [10aToMy NMOHECeHHble pacxogbl
YUYUTBIBAKOTCA NPW HANoroobnoXxeHun npubbinu.

Mpobnema 22. Beinnatbl YrieHaM CoBeTa AUPEKTOPOB

CornacHo n. 2 c1. 64 ®depepanbHoro 3akoHa oT 26.12.1995 N 208-03 "O6 aKuMOoHepHbIX
obuwectBax" no pelleHuMto obuiero cobpaHus  aKUMOHEPOB YfleHaMm coBeTa  [OMPEKTOpOoB
(HabmogaTenbHoOro coseta) o6OWecTBa B MNEpPMOS MWCMOSTHEHMS VMW CBOMX 00Si3aHHOCTENW MOryT
BbINIA4YMBaTLCS BO3HANPaXXAEHUS U (MITM) KOMNEHCUPOBATLCS PACXOAbl, CBA3AHHbLIE C MCMOSTHEHUEM UMM
YHKUMIA YIEHOB COBETa AMPEKTOPOB (HabngaTensHoro coseta) obecTsa.

Bo3HukaeT BONpOC: MOXET N1 opraHM3aumns BKIHOYUTbL B COCTaAB CBOMX PacxodoB Takue BbiNmiaTbl?
Hanpumep, kak pacxogbl Ha onnaty Tpyga (ct. 255 HK P®) wnu kak pacxogbl Ha ynpaBneHve
opraHmsauuen (nn. 18 n. 1 ct. 264 HK P®).

MuHdomH Poccun cumTaeT, 4YTO [OesATEeNbHOCTb YNEHOB COBETA AWPEKTOPOB HE  MOXET
KBannuUMpoBaTbCA Kak ynpasrieHue opraHusauuen, cooTBeTcTBeHHo, nn. 18 n. 1 c1. 264 HK P® B
AaHHOM cnydae HenpuMmeHum. OpraHusauus, BbiMfadvBaroLLlas BO3HArpaXxgeHue CBOUM AMpeKTopam,
MOXET Yy4eCTb BbIMIa4eHHbIE CYMMbl B COCTaBe pacxOA0B Ha onnaty Tpyaa, HO TOIMbKO B TOM Crydae,
€CNV OHa 3aKM4UT C YreHaMy coBeTa AMPEKTOPOB TPyAOBblE WM FPaXdaHCKO-NpaBoOBble AOroBOPbI
(Mucema MuHduHa Poccun ot 28.05.2007 N 03-04-07-02/16, ot 22.06.2006 N 03-05-02-04/85). C atum
NoAXOo40M COrnallatoTCs M NPpeacTaBUTENN HANOroBbIX opraHoB (cM., Hanpumep, MNucemo YOHC Poccun
no r. Mockee ot 11.05.2007 N 21-11/043778@).

B 10 e Bpemsi apbuTpaxHble Cyabl CHATAIOT, YTO BbIMaThl YieHaM COBETa OUPEKTOPOB BCE-Taku
MOXHO Yy4ecTb B pacxojax WMEHHO Kak "ynpasreHdeckue" pacxogbl. Hanmpumep, ®AC 3anagHo-
Cwnbwupckoro okpyra B [MoctaHoBnennn ot 29.01.2007 N $04-8917/2006(30055-A75-15) ykasan, 4to
BbINSlaTy BO3HArpaXKgeHwWst YreHam coBeTa AupekTopoB obuiectBa depepanbHbii 3akoH N 208-93
CBA3bIBAET C  BbIMNOSIHEHMEM MMM  ynpaBrneHdyeckux  yHKumMn. [loaTtomy Takume  pacxogbl
HanoronnartenbLyyka ABASAITCA pacxogamMu Ha yrnpaBlieHve opraHv3aumen, Kotopbele B cuny nn. 18 n. 1
CT. 264 HK P® oTHOCATCA K pacxodam, YMEeHbLUalWmMM Haroroodnaraemyto npubbinb. AHanormyHble
BbIBOAbI cogepxatca B [MoctaHoBneHusx PAC Ypanbckoro okpyra ot 15.05.2006 N ©09-3694/06-C7,
Bonro-Barckoro okpyra ot 24.05.2004 N A82-8302/2003-14 v gpyrux.

KocBeHHO no3uumio apbuTpaxHbix cyaoB noareepaun Boeicwuvn ApbutpaxHein Cyg PO B n. 2
O6G30pa MpakTMKM PacCMOTPEHUst apOUTPaKHbIMW Cydamu Oen, CBSA3aHHbIX C B3bICKAHWEM €AWMHOTO
coumanbHoro Hamnora (MHdgopmaunoHHoe nncbeMo oT 14.03.2006 N 106), ykasaB Ha TO, 4YTO Bbinnara
BO3HarpaxgeHus YrieHamMm CoOBETa AUPEKTOPOB CBA3aHa C BbINOMHEHNEM MMM YNPaBNEHYECKNX (YHKLMNA.

Mpobnema 23. Jonnatbl O dakTudeckoro 3apaboTka

CornacHo n. 15 ct. 255 HK P® k pacxogam Ha onnaty TpyAa B Lensx HanoroobnoxeHus npubbinv
OTHOCATCS, B 4aCTHOCTW, pacxogbl Ha gonnaty Ao chaktnyeckoro 3apaboTka B crnydae BpeEMEHHOW
yTpaThl TPy4OCNOCOBHOCTU, YCTAHOBMNEHHYIO 3akoHoAaTenbcTBom Poccunckon ®egepauun.

PykoBoacTtBysAcb gaHHoW Hopmon, MuHpUH Poccum HEOOHOKpaTHO pasbsCHSN, YTO pacxodbl Ha
gonnaTty go caktnyeckoro 3apaboTka B Crlyvyae BPEMEHHOW yTpaTtbl pabOTHMKOM TPyAOCMOCOGHOCTU
MOXHO Y4YeCTb B pacxogax Ansg uenen Hanoroodnoxennsi npubsinu (Mucbma ot 08.08.2007 N 03-04-05-
01/287, ot 29.03.2007 N 03-04-06-02/47 v gpyrue).
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OpHako B MpOLUIOM roly MHOe MHEHWe No AaHHOMY BOMpocy Bbickasan lMpesuguym BAC P®.

B MoctaHoBnexuu Mpesnagnyma BAC PO ot 03.07.2007 N 1441/07 ykasaHo, 4TO, cornacHo n. 15
cT. 255 HK P®, k uucny pacxogoB Ha onnarty Tpyda Npu UCHUCIIEHUM Harora Ha npubbifib OTHOCATCS
pacxogbl Ha gonnaty o dhaktuyeckoro 3apaboTka B Criydae BPeMEHHOW yTpaTbl TPYAOCMNOCOOHOCTM,
YyCTaHOBIEHHY0 3akoHogaTenbcTBoMm P®. [aHHas Hopma, no MHeHuto [Mpesmguyma BAC PO, morna
npumMeHaATbes Ao 1 auBapsa 2005 r. Kk cnydasam onnaTtel NOCoOOMs MO BPEMEHHOW HETPYA0CNOCOBHOCTU
nvuam, paboTtatowmm B parioHax KpanHero CeBepa, NockofibKy HeOB6XOAMMOCTb Takow Aonnatbl Gbina
yCcTaHoBrneHa deaeparnbHbIM 3akoHOM. WHbIX criyqaeB gonnatbl 40 dhakTuyeckoro 3apaboTka cerogHs
3akoHogaTtenbcTBo PO He ycTaHaBnuBaeT. CrniegoBaTtensHoO, NogobHble AoNNaThl B HACTOSLLEE BpEMS He
MOTyT yMeHbLLATb HanoroobnaraemMyo Npubeinb HanoronnaTenbLLmKa.

UTtak, Ha cerogHa ecTb [Be Mo3vumy MO MOpsOKy ydeTa pacxogoB Ha gonnaty nocobus oo
pasmepa akTudeckoro 3apabotka. [loaTomy opraHusaumMm HeoOXOAMMO CaMOCTOSTENbHO MPUHATH
peLleHne, Kakom M3 HUX MpuaepXkmBaTbCA Ha MNpakTuke. BecbmMa BepoOATHO, YTO B CKOPOM BPEMEHM
MuHduH Poccum nog BAusHMeM apOUTPaXkHOWM MPaKTUKM CBOK TOYKY 3PEHUS UBMEHUT.

Mpobnema 24. JobpoBonbHOE CTpaxoBaHue
rpaXkgaHCKoM OTBETCTBEHHOCTU

CornacHo nn. 8 n. 1 ct. 263 HK P® crpaxoBble B3HOCHI, ynnayeHHble OpraHu3auuMsiMu Mo
JoroeopamM O0OGPOBOSILHONO CTPaxoBaHMSI OTBETCTBEHHOCTU, He MPU3HAKTCHA B KayecTBe pacxodoB B
uensax HanoroobnoxeHus NpuobIK. VCKnioYeHne COCTaBnsAT NUWb Te Criyvyau, Korda CTpaxoBaHue
TaKOro pofa sIBNSETCS YCNOBMEM OCYLLECTBIEHUSA AEATENBHOCTU B COOTBETCTBMM C MEXAYHAPOLHbIMU
obsazatenscTBamu PO nnum obLienpnHATEIMM MEXAYHAPOAHBIMU TPEBOBAHNAMM.

HanoroBble opraHbl CUYMTalOT, YTO pacxodbl Ha AO0OPOBOMbLHOE CTpaxOBaHWE rpaXaaHCKOW
OTBETCTBEHHOCTU BriafenblLEeB TPaHCMOPTHLIX CPeacTB MNPW  MCYUCIEHMM Harora Ha npuObib
YYMTbIBAaTbCA HE [OOMKHbI, TaK Kak HUKaKkMe MexayHapogHble TpeboBaHust u obsasatenbctea PO
NOAOOHbIX YCIOBUIA NPUMEHUTENBHO K 4EATENBHOCTU POCCUINCKNX KOMNaHWI He ycTaHaenueatoT ([nucema
MwuHdbumHa Poccumn ot 07.09.2005 N 03-03-02/74, YOHC Poccumn no r. Mockse ot 01.08.2007 N 20-
12/073169).

OpHako HekoTopble OpraHu3auMm C MHEHWMEM HanoroBUMKOB M (PUHAHCUCTOB crnopdat. N Becbma
ycnewHo. MNoareepxaeHnem ToMy siBnsetcs, Hanpumvep, MNMoctaHosneHne PAC MoBOMKCKOro okpyra ot
08.06.2006 N A65-35811/2005-CA2-41. B Hem cyq npuvwen K BbIBOAY, YTO nonoxexus n. 1 c1. 263 HK
P® He cogepxaT 3anpeTa Ha OTHECEHWE pacxogoB MO JOOPOBOMIBHOMY CTPaxOBaHMIO TPaKOaHCKOM
OTBETCTBEHHOCTU TPAHCMOPTHbLIX CPEeACTB B COCTaB pacxO4OB Ha [0OpOBONbHOE CTpaxoBaHue,
yunTbiBaeMbiX B Uendx HanoroobnoxeHus. K Takomy e BbiBogy npuwnm GAC MockoBckoro u
YpanbCcKoro okpyroB. B cBOUX peLUeHWsiX OHU yKasanu, YTo 3aTtpaTbl MO OOPOBONILHOMY CTPaxXOBaHUIO
rPaXXgaHCKOW OTBETCTBEHHOCTM, CBA3a@HHOW C 3KCMiyaTauumen TPaHCMOPTHbIX CPeacTB, COOTBETCTBYIOT
nonoxennsm nn. 1 1 8 n. 1 cr. 263 HK P® (cm. MoctaHoenenns PAC Ypanbsckoro okpyra ot 11.04.2007
N ©09-2375/07-C3, Mockockoro okpyra ot 10.10.2005 N KA-A40/9616-05).

Mpobnema 25. CepTudmkaums cucteMbl MEHEAXXMEHTA Ka4yecTBa

CornacHo nn. 2 n. 1 c1. 264 HK P® B Lensix HAaNnoroobmnoXeHnst K MpoYnM pacxogam, CBs3aHHbIM C
NpouM3BOACTBOM W peanusaumen, OTHOCATCA pacxodbl HanoronnaTernbliuka Ha cepTudumkaumio
NPOAYKLMN N YCNyT.

MuHduH Poccun pasbacHun, 4To cucTeMa MeHeOXMEHTa KadecTBa Mpoaykumm nmnbo ycnyr He
ABNSAETCA MPOOYKUMEW MMM yCryramy OopraHusauuu, nodToMy AaHHble pacxofbl HE YYWUTbIBAOTCHA Mpu
ncumcneHun Hanoroobnaraemon npubsinu (Mucema ot 10.07.2006 N 03-03-04/1/565, ot 24.08.2004 N
03-03-01-04/1/11).

MHoro mHeHuss B 3TOomM Bonpoce npuaepxkuBaetca PenepanbHast HamnoroBas crniykba. Oxa
paspellaeT y4uTbiBaTb pacxodbl Ha CepTUdUKAUMI0O CUCTEMbI MEHEL)XKMEHTa KavecTBa, cCuuTasi, YTo
Takas cepTudumkauus NpoBoanuTcs B cooTBeTCTBUM ¢ PeaepanbHbiM 3akoHOM oT 27.12.2002 N 184-03
"O TeXHWYECKOM perynupoBaHun", NO3TOMY PacXOdbl HA Hee SABNSOTCSH SKOHOMUYECKN 0OOCHOBaHHBIMM
(Mucbma ®HC Poceum ot 27.06.2006 N 02-1-08/123@, YPHC Poccum no r. Mockee ot 27.01.2006 N 20-
12/5511).

Takum o06pa3om, Ha CerogHAWHWMA [OeHb €eOWHCTBA MHEHUM MO 3TOMY BOMPOCY cpeawu
KOHTPONMMPYKOLUX OpraHoB He Habmnogaetcd. Ho, yunTbiBad, 4YTO HamoroBukn o06sA3aHbl B CBOEW
OEeATEeNbHOCTU PYKOBOACTBOBATLCH pa3bscHEHUsiMM MuHdpuMHa Poccuun, MOXHO NpeanosiokunTb, YTO B
Gnivkanwee Bpemsi OHM ByayT BbIHYXAEHbI UBMEHUTL CBOK TOYKY 3PEHMS.

Bnpouem, He wucknw4YeH M Opyrod BapuaHT - CBOKO MO3UUUIO M3MEHUT MWHMUH, NOCKONbLKY
cynebHas npakTuka nogTBepXxgaeT NpPaBOMEPHOCTb yYeTa TakMxX 3atpaT B LENsX HaroroobrnoxeHusi
npubbinu. Hanpumep, ®AC YpanbCckoro okpyra npuLLen K BeIBOAY, YTO HanoronnatenbLyK NPaBoMEpPHO
BKIMIOYMIT B COCTaB pacxodoB 3aTpaTbl Ha cepTuduKaumMio CUCTEMbl MeEHeL)XKMeHTa KadecTBa
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BbIMyCKaeMOW NPOAYKLUUN, MOCKOSbKY AaHHbIE 3aTpaTbl OTHOCATCS K MepeyncrieHHeiM B . 2 n 15 n. 1 cT.
264 HK P® (MoctaHoBnenne ot 19.01.2006 N ®09-6174/05-C7). MNMoppepxan HanoronnaTenbLliyka u
®PAC Ceepo-3anagHoro okpyra. B lNMoctaHoBneHun ot 12.02.2007 N A66-13850/2005 oH ykasan, 4to
Ka4yecTBO SIBMNSAETCS HEOTbLEMIIEMOM  XapakKTepucTukon ToBapa. CnepoBaTtenbHO,  pacxodbl
HanoronnarenbLlmka Ha cepTUdUKALUIO CUCTEMbI YNpPaBfeHUsl KadeCTBOM SABMSOTCS CBA3aHHbIMU C
Npou3BOACTBOM U peanu3aumen ToBapa 1 MoryT ObiTb y4eTbl B COCTaBE NMPOYMUX PACXO40B HA OCHOBAHMU
nn. 49 n. 1 ct. 264 HK PO.

Mpobnema 26. MNuTbeBas Boaa

K npounm pacxogam, CBSA3aHHbIM C MNPOU3BOACTBOM W (MNnM) peanu3aumen, OTHOCATCH, B
YacTHOCTU, pacxodbl Ha obecneyeHne HopMarbHbIX YCNOBUMIA Tpyga M Mep Mo TexXHWKe Ge30nacHoCcTw,
npenycMOTPEHHbIX 3akoHogaTenbcTBom Poccuinckon ®eaepaumm (nn. 7 n. 1 cT1. 264 HK PO).

MHorne opraHuMsauum cerogHsi yCTaHaBNUBAKOT annapaTtbl ANs pO3NuBa UM MNOLOrPeBa YMCTON
nMTbeBOW BoAbl. MOXHO 1M OTHECTW NOA406HbIE pacxodbl HA YMeHbLUEHNE Hanoroobnaraemon npubeinu,
pyKOBOACTBYACH Mn. 7 n. 1 cT. 264 HK P®?

K coxanexnuto, MuHdpuH n ®HC Poccum cerogHs BbICTyMalT NpoTuB 3Toro. Tak, B Mncbme oT
02.12.2005 N 03-03-04/1/408 MwuHcpmH Poccun coobymn, 4TO €OUMHCTBEHHOW BO3MOXHOCTBIO Y4eCTb
Ha3BaHHble pacxobl Ha ocHoBaHuM NN. 7 n. 1 cT. 264 HK P® aBnsaeTcs HeCcooTBETCTBME BOAONPOBOAHOM
Bogbl TpeboBaHuaM [OCTa, 4TO [JOMKHO ObiTb NOATBEPXOEHO COOTBETCTBYHOLLENA CNpaBKOM
loccaHanvaHap3opa. Takue e BbiBoAbl cogepxartca B NMucbme PHC Poccum ot 10.03.2005 N 02-1-
08/46@. B Hem ykazaHO, 4TO ecnu y oOpraHusauMn uMeeTcs cnpaBka [occaHanugHagsopa o
HeCOOTBETCTBMU BOAOMPOBOOHOW BOAbI, MOCTynawwen B opraHusauuto, TpeboeaHuam [OCTa un
OMacHOCTM MCMONb30BaHMs ee B KauecTBe NMUTLEBON, TO pacxodbl N0 NPMOOPETEHNIO NMTLEBOW BOAbI OIS
nepcoHana opraHusaumn nmbo 3atpaTel Ha npuobpeTeHue cheunanbHoro obopyaoBaHMA  Anis
unbTpaumMm y4UTLIBAKOTCSA MPU HANOroodnoXeHnn NpudbINy.

OpgHako apbutpaxHasi npakTuka Ha CerogHsIlHUA AeHb OnaronpusitTHa Ons opraHu3auui.
MpakTuyeckn Bce apbuTpakHble Cyabl, KOTOPbIM OOBOAMMIOCH pa3bupaTb CMopbl, CBA3aHHbIE C Y4ETOB
pacxodoB Ha BOAY, BCTaBanu Ha CTOPOHY HaroronnaTenbLUukoB. Kak npaBuno, CBOW peLueHUs OHU
MOTUBMPOBANN TeM, YTO 4yMcTas NMUTbeBas Boda NpuobpeTaeTcss opraHusaumsMmn ansi obecnedeHust
HopMarbHbIX yCroBun Tpyaa paboTtHunkoB (cm. MoctaHoBneHua ®AC Mockosckoro okpyra ot 16.08.2007
N KA-A40/7304-07, Bonro-Bstckoro okpyra ot 29.10.2007 N A29-1926/2007, NoBOSMKCKOro okpyra oT
03.04.2007 N A55-11076/06 n gpyrue). NpuMeHUTENBHO K AaHHOW npobrneme WHTEpec npeacTaBnser
MoctaHoenenne PAC MockoBckoro okpyra ot 29.01.2007 N KA-A40/13892-06. Cyn OTKIOHUN [OBOLA
HaNoroBoro opraHa o TOM, YTO 3aTpaTtbl Ha NpMOOpPEeTEeHWe NUTLEBOW BOAblI MPU3HAKOTCA TOSLKO MpuU
HanuuMM 3akniudeHnst occaHanMaHag3opa O COOTBETCTBMM KayecTBa MUTLEBOWM BOAbl, M MpuUllien K
BbIBOAY, YTO TaKMe pacxodbl OTHOCATCS K pacxogam Ha obecrneyeHne HopMasbHbIX YCIOBUA Tpyaa.

Takum obpasom, B criydae crnopa C HarorosmMkaMmy no BOMPOCY y4yeTa pacxogoB Ha npuobpeTeHne
YNCTOM MUTBEBOM BOAbI HaroronnatenblUMK MMEET BCE LWaHChbl BbiMIpaTb 3TOT CMNOP Y HanoroBou
NHCMEKLUUMN.

Kctatu, Te xe camble apryMeHTbl OpraHu3auusi MOXeT WCMonb3oBaTb, €CrivM Crop C HaroroBou
MHCMEKUMEN BO3HMKHET He MO noBody BoAbl, a no noBogy koHauumoHepa (lMoctaHoBneHnus PAC
3anagHo-Cubupckoro okpyra ot 22.03.2006 N ©04-1851/2006(20801-A45-40) n MoBommKcKoro okpyra ot
21.08.2007 N A57-10229/06-33), oborpeatens (NMoctaHoBneHua ®AC Cesepo-3anagHoro okpyra oT
28.11.2006 N A56-34718/2005 n lNososmkckoro okpyra ot 21.08.2007 N A57-10229/06-33), YaliHUKOB,
nblecocoB u apyron texHukn (MoctaHoenenns PAC Cesepo-3anagHoro okpyra ot 21.04.2006 N A56-
7747/2005, MockoBckoro okpyra ot 25.12.2006 N KA-A40/12681-06, Ypanbckoro okpyra ot 15.10.2007 N
©09-8348/07-C2 v gpyrue), npyuobpeTeHHbIX Ans Lenen obecnevyeHns HopMarnbHbIX YCIOBUA Tpyaa.

Mpobnema 27. Oduc B KBApTMpPE

BbiBaeT, 4TO ONA pasmelleHus odmca opraHvM3aumMmM apeHOylT MOMELLEHWS, PacroSiIOKEHHbIE B
Xunbix gomax (KBapTupbl, KOMHaThl). Ho He Bcerga npv 9ToM apeHgaTtopbl obpalialoT BHUMAHWE Ha TO,
YTO 3TU MOMELLEHMS OTHOCATCS K XMITOMY (POHAY, TO €CTb He nepeBefeHbl B Hexunble. OgHako 3To
006CTOATENBCTBO NMMEET BaXXHOE 3HAYEHMe.

lMpobnema 3akntoyaeTtcs B cnegyowem. MuHduH Poccun cuutaeTt, 4To Xunoe nomelleHve (0o
nepeBofa €ro B HEXWIOe) He MOXET WCMONb30BaThbCA AN pa3MeLLeHMs B HEeM Npeanpustui u
yypexgeHun. [loaTtomy pacxogbl MO apeHOe XWMoro MoMeLleHWs nog OUC He MOryT yMeHbluaTb
HanoroByt ©a3y no Hanory Ha npubbinb. Bo3aMOXHOCTE yyecTb apeHaHble nnatexu (nn. 10 n. 1 cT. 264
HK P®) opraHusaumsi nony4nT TONbKO TOrga, Koraa Xuroe nomelleHne byget nepeBedeHo B KaTeropuio
Hexunbix (Mucema MuHdwmHa Poccum ot 10.11.2006 N 03-05-01-04/310, ot 28.10.2005 N 03-03-
04/4/71).
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AHanornyHyo No3nLMo BbICKa3biBaOT NPeacTaBUTENM HaNoroBbIX opraHos. Hanpumep, B MNMucbme
YOHC Poccum no r. Mockse ot 19.05.2006 N 28-11/43420 roBoputcsl, YTO XUITOE MNOMELLEHNE A0
MOMEHTa €ro nepeBoga B Hexunon ¢oHa He MOXET MCMOoSb30oBaTbCA AN pas3MeLleHns B Hem oduca
opraHuMsaumMn U1, crnegoBaTefibHO, pacxodbl MO COAEpPXaHUK W apeHde QaHHOro MNOMELWEHUst He
YUYMTBIBAKOTCA NpY onpeaeneHny Hanoroon 6asbl No Hanory Ha NpuokLINb.

Ha Haw B3rnsa, Takon nogxod K pelleHnto AaHHOro Bonpoca He BrnosfiHe obocHoBaH. [leno B ToM,
YTO WCHMUCNEHWE W Yynnata HanoroB AOMKHbl MNPOU3BOAUTHCH WCKMOUUTENBHO B COOTBETCTBUN C
TpeboBaHMsAMN HanoroBoro 3akoHogartenbcTtsa ([MoctaHoBneHue Mpesngunyma BAC PO ot 06.04.1999 N
7486/98). HecobniogeHne opraHv3aumern MOSIOKEHWM OTpacren npaBa, HE MMEKLWMX OTHOLIEHUS K
HarnoroBbiM MPaBOOTHOLUEHMSAM, HE BNUSIET HA BO3MOXHOCTb y4yeTa 3aTpaT B pacxogax Mo Hanory Ha
NpubbInb. NoaToMy TOT bakT, YTO XKWUMble MOMELLEHUS] HE NEpPEBEAEHbI B HEXMUITON (POHA, HMKAK He
MOXET BNUATb HA NPU3HAHNE PacXOOoB B BUAE apeHOHbIX NraTexen.

OTMeTUM, 4YTO paHee Takoro e MHeHus npugepxusanca u MuHdpuH Poccun. B TMucbme ot
18.10.2005 N 03-03-04/1/285 pasbscHANOCb, YTO PacXodbl YYUTLIBAOTCS B LENsX HANOroobrnoxeHus
npubbINK, €ecrnM  OHU  COOTBETCTBYIOT ycroBusiM, npegbsiensembiM HK  P®. [encteBue Hopm
3aKoHOAAaTeNbCTBA MHbIX OTpacfnen Ha npu3HaHMe pacxodoB He BNUSieT. MCnonb3oBaHWE KUIOro
NMOMELLEHNs1 He MO HasHadeHuo ABnsieTcs HapyweHueM KK PO n He BNMseT Ha HanorooGroxeHue,
Mo3TOMY pacxogbl Ha apeHAy >KUMOoro MOMeLeHuMs nog OogUC MOryT y4uTbIBaTbCA B LENAx
HanoroobnoxeHns NpuobbINK. XXanb, 4To B HacTosilee BpeMst MMHMH NOMEHSN CBOE MHEHME.

B oTnuume OT YMHOBHMKOB CyAbl W paHblle, M Ceddac WUCXOOAT U3 TOro, YTO pacxogbl
HanoronnarenbliyMka Mo apeHde WCNoNb3yeMbIX MOA4 OMUC XKWMbIX MOMELEHWA  YMEHbLUAaKT
Hanoroobnaraemyto nNpubbink. MNMokasatenbHbiM ABnsieTca MNoctaHoBneHne PAC MoCKOBCKOro okpyra oT
12.01.2007 N KA-A41/13145-06, B kOTOpOM Cy[ yKasasn, YTO BO3MOXHOCTb Y4eCTb pacxodbl HAa apeHay
NMOMELLIEHNS HEe CTaBUTCS HamNoroBbIM 3aKOHOOATENbCTBOM B 3aBUCMMOCTb OT OTHECEHUSI MOMELLEeHUN K
HexunoMy ¢oHay. AHanornyHele BbiBoAbl copepxartcs B [loctaHoBneHusx ®AC Ceepo-3anagHoro
okpyra ot 17.10.2006 N A05-4649/2006-19, ot 22.02.2007 N A05-8537/2006-34 n gpyrux.

Takmm o6pasoM, opraHusaumsi BrpaBe BKIIOYUTb 3aTpaTtbl MO apeHOEe >XWMOro MnoMeLleHust
(HesaBucUMO OT ero craTyca) B COCTaB pacxofo0B, YMEHbLIAWLWMX npubbib Ana  uenewn
HanoroobnoxeHus. BoT Tonbko cnopa ¢ HanoroBnkamu en, ckopee Bcero, n3bexaTb He yaacTcs.

Mpobnema 28. HesaperncrpmpoBaHHbI 4OroBOp apeHabl

B TeyeHne AnNUTENbHONO BPEMEHU OUCKYCCUOHHBIM OCTAeTCH BOMPOC O TOM, SABMsSieTcs nu oakT
rocy4apCTBEHHON permctpaummn JoroBopa apeHabl HEOOXOAMMbIM YCIOBUEM ANS BKIYEHUS apeHaHbIX
nnarexen B pacxofbl, yMeHbLUAKOLME HanoroByto 6a3y no Hanory Ha npubbine.

®PUHAHCMCTBI M HaNoOroBMKM NonarakrT, YTO ABMASETCH, Tak Kak NpyY OTCYTCTBMM OOJMKHBIM 06pasom
3aperMcTpMpoBaHHOrO [JOroBopa pacxodbl HanoronnartenbliMka Hemnb3si Npu3HaTe AOKYMEHTanbHO
NOATBEPXKAEHHBIMN.

Hanpumep, B Nucbme MuHdpumHa Poccun ot 12.07.2006 N 03-03-04/2/172 yka3aHo, 4YTO pacxogbl
Mo He 3aperucTpMpoBaHHOMY B YCTAHOBIIEHHOM MOpsiAKe AOroBOPY apeHAbl He MOryT ObiTb y4YTEeHbl B
YMEHbLUEHNE HanoroBon 6asbl No Hamory Ha npubbiib Kak He COOTBETCTBYIOLIME YCIOBUSIM,
ycTaHoBneHHbiM n. 1 c1. 252 HK P® (cm. Takke MNucbema MwuHduHa Poccum ot 17.02.2006 N 03-03-
04/3/3, ot 01.11.2005 N 03-03-04/1/325, PHC Poccum o1 13.07.2005 N 02-1-07/66).

OpaHako No3numsa KOHTPOSMPYIOLLMX OpPraHoB, YBA3bIBalOLAsi NPABo y4MUTbIBATb apEHOHbIE NaTEXN
B pacxofax C Hanu4mMem rocygapCTBEHHON permcTpawlmmn 4oroBopa apeHabl, He aBnsieTca 6ecCcnopHon.

ApOuTpaxkHble cygbl NpU  PacCMOTPEHMM TakuMx [feNl, Kak MpaBuio, BCTalOT Ha CTOPOHY
HaroronnarenbLMKOB, UCXO4S U3 TOro, YTO HANOroOBOE 3aKOHOA4ATENbCTBO HE COAEPXKUT TaKoro yCroBust
MPU3HaHUSA apeHHbIX NNaTeXen, Kak rocyaapCcTBeHHas perncrpauus 4oroBopa apeHgbl, U He CTaBuT
BO3MOXHOCTb y4eTa pacxofoB MO apeH4e B 3aBMCMMOCTb OT Halunyus rocygapCTBEHHOM perncrpauuu
gorosopa.

[MoaTomy OTCyTCTBUE perMcTpaumnm SOroBopa apeHabl Npy NOATBEMKAEHUN hakTa UCMONb30BaHMS
apeHOoBaHHOIO MOMELLLEHMST U HECEHMST PAcXO40B MO OMaTe apeHOHbIX NAaTeXenh HE MOXET CIYXWUTb
OCHOBaHWEM 1151 OTKasa HanoronnaTtenbLUMKy B MpaBe y4eCTb NOHECEHHbIE PACXO4bl B COCTaBe 3artpar,
YMeHbLUAKLWMX Hanorosyt 6a3y no Hanory Ha npubbine (MoctaHoBneHns ®AC MockoBCKOro okpyra ot
25.02.2005 N KA-A41/850-05, JansHeBocTo4Horo okpyra ot 14.02.2007 N $03-A59/06-2/5389, Cesepo-
3anagHoro okpyra ot 09.06.2007 N A56-38876/2006, Ypanbckoro okpyra ot 25.01.2007 N ®09-
12242/06-C2 v gpyrue).

Cnegyetr Takke 00paTuTb BHUMaHMe Ha npaBoByk no3uumio KoHctuTyuuoHnHoro Cypa PO,
BblpaxeHHyto nm B Onpegenennm ot 05.07.2001 N 154-O. B Hem KC P® otmeTun, 4to npaeo nuua Ha
apeHay KOHKPETHOro MOMELLEHNs BO3HMKAeT B CUIYy rpaX4aHCKOro [AOoroBopa M rocygapCTBEHHas
pervcTpaums 4oroBopa apeHabl 34aHus (COOPYKEHWS) HE MOXET NOAMEHATb COOON AOroBOP apeHabl Kak
OCHOBaHMe BO3HWMKHOBEHMS!, U3BMEHEHWS 1 MpeKpaLLeHns npaBa apeHabl. [ocygapcTBeHHas perncrpaums
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npm3BaHa nuub YOOCTOBEPUTb CO CTOPOHbI rocygapCtea HPUOAUYECKYHO CUIly COOTBETCTBYHLLNX
npaBsoyCTaHaBJIMBaOLWMNX JOKYMEHTOB.

Takum o6pa30M, MOXHO yTBepXaaTtb, YTO pacxodbl Mo HE3apermcTpupoBaHHOMY OOroBopy apeHabl
opraHmszauuna MoXeT y4eCTb MNMpu UCHUCNEeHUU Harnora Ha I'IpVI6bIJ'Ib. I'Ipvl 9TOM AONA OOKYMeHTallbHOro
noaoTBepXgeHnda Takumx pacxoaoB el AOCTaTOYMHO WUMETb MOLMMCAaHHbLIN CTOpOHaMun AOorosop apeHabl
(HeBa)KHO, 3aperncTtpuposaH OH wWUIn HeT), aKT npuema-nepenadum obbekTa apeHObl apeHgaTtopy U
OOKYMEHTbI, noaTBepXXaakLwmne ynnarty aper,H0|7| nnatbl (Hanpmmep, nnartexHble FIOpyLIeHl/Iﬂ).

Mpobnema 29. JIM3nHroBble NraTexu 1 BbIKynHas CTOMMOCTb

CornacHo nn. 10 n. 1 c1. 264 HK P® nnauHrosble nnatexu yuynTbiBaOTCA y NU3MHrononyyartens B
COCTaBe pacxodoB, YMeHblualwux npubbinb ANS Uenen HanorooGnoXeHws, Kak npouvve pacxofpbl,
CBsi3aHHble C MPOM3BOACTBOM W peanu3aumnen.

Mo nW3MHroBbIMKM MnaTexxamy noHumaeTcd oblias cymma nnaTexen Mo AOroBopy NusuHra 3a
BECb CPOK AENCTBUS [OroBOopa IM3WHra, B KOTOPYH BXOAWT BO3MellleHue 3aTpaT Nu3unHrogatens,
CBsi3aHHbIX C npuobpeTeHneM W nepepadven npegmeTa NM3WHIA NU3MHronoryyartento, BO3MeLleHue
3aTpart, CBA3aHHbIX C OKasaHuMeM ApYyrux npegyCMOTPEHHbIX AOroBOPOM NU3MHIa YCryr, a Takke 4oXo[
nusuHrogatens. B obuwyio cymmy goroBopa nM3avHra MOXeT BKIHYaTbCA BbIKyMHas LieHa npegmeta
Nn3unHra, ecnmn JOroBOpPOM NM3UHra NpegycMOTpeH nepexo npasa cCO6CTBEHHOCTU Ha NpeaMeT NnsuHra
K nunauHrononydartento (n. 1 cr. 28 ®depepanbHoro 3akoHa ot 29.10.1998 N 164-®3 "O duHaHcoBON
apeHge (nuanHre)").

MuHdmH 1 ®HC Poccun cumTaloT, YTO JIM3MHIOBBLIA MNaTteX MOXeT ObiTb OTHECEH K Mpo4vnm
pacxogam TOMbKO B TOM 4acTW, B KOTOPOW OH ynnayMBaeTcsd 3a MnoryyeHue npegmeta NU3uHra BO
BPEMEHHOe BnageHve 1 nonb3oBaHue. Ecnu xxe N3nHroBbIn nnaTtex BkovaeT B cebs elle 1 BbIKyMNHYO
LUeHy npeameTa NusuHra, ToO ee B COCTaBe MPOYMX PacxodoB OpraHvM3auus ydecTb He MOXET, TaK Kak
pacxogbl NM3VHronony4vaTens no ynnaTe BblKyNnHOM LeHbl NpeaMeTa Nu3nHra SBnsiTCsa pacxogammn Ha
npruobpeTeHne amopTuanpyemoro mmyllecrtsa (n. 5 cr. 270 HK P®). B stom cnydae opraHusaumsi-
nusnHronony4aTtenb JofmkHa copMmpoBaTh Y cebs B HarnoroBoMm yyeTe nepBOHayanbHYl CTOMMOCTb
MMyLLLECTBa B COOTBETCTBUM C npasunamm cT. 257 HK PO (Mucbma MuHdumHa Poccnm ot 27.04.2007 N
03-03-05/104, ot 05.09.2006 N 03-03-04/1/648, ®HC Poccuu ot 16.11.2004 N 02-5-11/172@, YPHC
Poccum no r. Mockse o1 15.02.2007 N 09-14/014329).

OpHako MHOTVe opraHu3auuy He CornallatoTCs C Takon TOYKOM 3peHusi. M 3TO NOHATHO, Tak Kak UM
ropasgo BbirOAHEE BKIIOUMTbL B COCTaB PacXOAOB BCKO CyMMY FM3WHIOBOrO nnarexa cpasy, a He
MCnonb3oBaTb MexaHW3M amopTusaumm. B cnopax ¢ HamoroeBbiMK OpraHaMu Takve HamnoronnaTenbLLnKK
CCbINalTCH, Kak NpaBumo, Ha To, YTO B HanoroBom kogekce HeT HUKaKMX OrOBOPOK HacyeT OTAEeNbHOro
yyeTa BbIKYNHOM LeHbl. BbikynHasa uUeHa SABNsieTCA HeOoTbeMMeMOW 4acTbio MU3MHIOBOro nnarexa. A
3HAUUT, ee HYXHO CMMCbIBaTb B yMeHbLUEeHNEe Npubbinn BMECTe C BO3HarpaXaeHweM nuanHrogaTens.

Mpn paccMoTpeHun NogobHbLIX CNOPOB B NodaBnsiollemM GOMbLINMHCTBE CriyYaeB CyAdbl BCTAOT Ha
CTOpOHYy Hanoronnartenbwmkos. Hanpumep, ®AC [loBOMmKCKOro OKpyra npu3Han HenpaBOMEPHbIMU
AOBOAbl HANIOroBOr0 OpraHa O TOM, YTO BbIKyMHasi LeHa MM3NHIOBOro MMyLLECTBa AOSKHA y4MTblBaTbCA
ANs uenew HanoroobnoxeHus TONbKO NOCre nepexoaa npasa COOCTBEHHOCTU Ha 3TO MMYLLECTBO Yepes
mMexaHu3Mm amopTmsaummn. Cya ykasan, YTO fM3WHIOBBIN NNaTex SBMASETCA eOuHbIM NaTexom,
NpoM3BOAMMBIM B paMKax eavHOro JoroBopa nuauHra. [1osTomy, HecMoTpa Ha TO, 4TO B pacyeT
FIN3VHIOBOro MraTexa BXOAMT HECKOMNbKO COCTaBMSALIMX, €ro HeMb3s paccMaTpyBaTbh Kak HECKOIbKO
camocTtosATenbHbIx nnatexen (MocraHoBneHue ot 16.01.2007 N A57-4790/06-7). AHanorn4yHele BbIBOAbI
cogepxatca B [NoctaHoBneHusax PAC Cesepo-KaBkasckoro okpyra ot 16.04.2007 N ®08-1781/2007-
751A, Mockosckoro okpyra ot 12.03.2007 N KA-A40/12633-06, 3anagHo-Cubupckoro okpyra oOT
14.03.2007 N ©04-976/2007(31998-A27-40) n gpyrux.

B TO Xe Bpems Henb3s He ckasaTb M O TOM, YTO HEKOTOpble CyAbl BCE e MPUHUMAT CTOPOHY
HanoroBbIx opraHoB. Hanpumep, B MNoctaHoBneHnn ®AC 3anagHo-Cubupckoro okpyra ot 19.07.2006 N
D04-1578/2006(24330-A27-40) coenaH BbIBOS, O TOM, YTO BbIKyMHas CTOMMOCTb NepefaHHoro B apeHay
umyllectsa MoXeT ObiTb BK/ItoYeHa B OOLLyH0 CyMMy [OroBopa nu3unHra, HO He BXOAMT B COCTaB
NU3NHIOBbIX nnatexen B uenax npumeHenHus nn. 10 n. 1 cr. 264 HK P®. Ho Takme pelueHus
BCTPEYalTCA O4YeHb PefKo.

Mpobnema 30. KomaHaMpPOBOYHOE YOOCTOBEPEHME

CornacHo nn. 12 n. 1 c1. 264 HK P® Kk npounm pacxogam, CBA3aHHbIM C MPOM3BOACTBOM U (U5n)
peanuaaumen, OTHOCSTCS pacxodbl Ha KOMaHOVPOBKM.

Mopspok HanpaBneHuss paboOTHMKOB B KOMaHOMPOBKM perynupyetca WHcTpykuuen MuHdwmHa
CCCP, lNockomtpyga CCCP un BLCIIC ot 07.04.1988 N 62 "O cnyxebHbix KOMaHOMPOBKax B npegenax
CCCP", pencraytowen B 4acTtu, He npotusopevatlen TK P®.
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B n. 2 WHctpykumm N 62 ykasaHo, YTO HanpaerneHve paboTHMKOB B KOMaHAWPOBKY MPOM3BOAMUTCS
PYKOBOAUTENSAMMN OpraHusaumMn n odopmnseTcs Bbigavyen KOMaHAMPOBOYHOIO ypoctoBepenus. [lo
YCMOTPEHUIO PYKOBOAUTENS OpraHMsauum HanpaereHne paboTHMKa B KOMaHOMPOBKY Hapsidy ¢
KOMaHOMPOBOYHBIM YAOCTOBEPEHNEM MOXET OPOPMAATECS NPUKA3OM.

BosHukaeT Bonpoc: 006A3aTenbHO NM HanuuMe  KOMaHOWPOBOYHOINO  YA4OCTOBEPEHMS OIS
NOATBEPXKAEHUS PAacXOL40B Ha KOMaHAWPOBKY Ha Tepputopun PO?

[Ba roga Hasag, oTBevas Ha 3ToT Bonpoc, MuHduH Poccun npuwien K BeIBOAY, YTO 0OOpPMIIATb
KOMaHOMPOBOYHOE yOOCTOBEpeHUE He obs3aTenbHo. Ero MoxeT 3amMeHuTb, K npuMepy, Mpukas
(pacnopsikeHne) pyKoBoAUTENS O HanpaBneHun paboTHUKa B KoMaHampoBky (Mucbmo MuHduHa Poccun
oT 24.10.2006 N 03-03-04/2/226). OgHako B npowsiom rogy huHaHCOBOE BEAOMCTBO M3MEHWUIO CBOHO
TOuKy 3peHus. B lMucbmax ot 07.11.2007 N 03-03-06/2/206 n ot 23.05.2007 N 03-03-06/2/89
pasbsCHAETCA, 4YTO KOMaHAMPOBOYHbIE  pacxofbl  00A3aTenbHO  AOOMMKHbI  MOATBEPXKAATLCS
KOMaHOMPOBOYHbIM YAOCTOBEPEHNEM C OTMETKaMM O BbIObITUM M MPUOLITUN, OOPMIIEHHBIM C YYETOM
nonoxeHun MHcTpykumm N 62.

ApOuTpakHaa npakTvka CBUOETENbCTBYET O TOM, YTO CyObW, Kak NMpaBwio, He MOAAEPKUBAOT
Takon noaxod. Ecnu y opraHvsaumm ectb OKYMEHTbI, MOATBEPXKAAOLLME pa3Mep NOHECEHHbLIX PaCcXOL40B
N NPOU3BOACTBEHHBIA XapaKTep KOMaHAMPOBKW, TO Cydbl HE BUAST HUKAKMX MNPENATCTBUA AN y4veTa
KOMaHOMPOBOYHbBIX PAacXo4oB B LIENAX HANoroodnoxeHus npubbiniv BHE 3aBUCMMOCTM OT Hamnuuus Wnm
OTCYTCTBUSI KOMaHaMpoBo4YHoro yaoctoBepeHus (MoctaHoenenns PAC 3anagHo-Cubumpckoro okpyra ot
07.05.2007 N ©04-2644/2007(33834-A45-14), Ypanbckoro okpyra ot 04.05.2007 N ®09-3119/07-C2).

Mpobnema 31. Ycnyru coToBOW CBA3U

B HanoroBoM y4eTe 3aTpaTbl OpraHvM3auuMyM Ha onnarty yCcnyr CBs3v M, B YACTHOCTM, CTOMMOCTb
pa3roBOpPOB MO MOOWILHOMY TenedoHy OTHOCATCS K MPOYMM pacxodam, CBA3aHHbIM C NMPOV3BOLACTBOM U
peanu3auuen (nn. 25 n. 1 ct. 264 HK P®).

KOHKpeTHbI nepeyveHb OOKYMEHTOB, MOATBEPXKAAIOLLMX MPON3BOACTBEHHBIN XapakTep pacxonos,
CBSI3aHHbIX C OMNfaTton TenedOoHHbIX NeperoBopoB, HamoroBelM kogekcoM He onpepeneH. Kakumu xe
OOKYMeHTaMu NOATBEPXKAAETCA COOTBETCTBUE YKa3aHHbIX 3aTpaT KpUTEPUSM, YCTAHOBMEHHbIM B CT. 252
HK P®?

Mo MHeHuo MuHdrHa Poccuu, ansg npuaHaHus Npov3BeAEeHHbIX 3aTpaT Ha onnarty yCcnyr COTOBOM
CBSI3M pacxodamu Ons uenen Hanoroodnoxenuss Heobxogumo umetb (MucbMo MuHgpuHa Poccun ot
27.07.2006 N 03-03-04/3/15):

- YTBEPXOEHHbIV PYKOBOOMTENEM OpraHm3auumn nepeyveHb AOMMKHOCTEN pabOoTHMKOB, KOTOPbIM B
CUNy UCMOJSTHAEMBIX UMK 06s13aHHOCTEN HEOBXOAUMO NCNONb30BaHNE COTOBOM CBSI3M;

- JOroBOp C ONepaTopoOM Ha OKa3aHue yCryr CBA3W;

- JeTanva3npoBaHHbIE cYeTa ornepaTtopa CBs3U.

AHanornyHoe MHeHue BbickaszaHo B [Mncbme YOHC Poccum no r. Mockee ot 20.09.2006 N 20-
12/83834.1.

O HeoOxogMmocTM MMETb AeTanuanpoBaHHble cyeTa rosopuTcd M B [loctaHoBneHnn OAC
Ypanbckoro okpyra ot 26.12.2005 N ®09-2102/05-C2. 31oT cyq oTKasan opraHusauuMu B MpU3HaHUM
pacxodoB Ha onfaTty ycryr COTOBOW CBSA3W, TaK Kak Ta He CMOrna NpeacTaBUTb LETaNU3VMpOBaHHbIE
cyeTa 3a MpefoCTaBriEHHbIE YCMYTM M pacliMdpPOBKM C yKazaHMEM HOMEpPOB abOHEHTOB, C KOTOPbIMU
BENMCb NEPEroBopbI.

OpHako B BOMbLIMHCTBE Cry4yaeB CyAdbl CYMTAIOT, YTO MpeAcTaBrieHne AeTanu3vpoBaHHOIO cHeTa
AN nogTBepxaeHus pacxonoB He Tpebyetcd. Hanpumep, PAC Cesepo-KaBkasckoro okpyra npuwen K
BblBOAY, YTO ecny coToBble TernedoHbl HaxoadaTcss Ha OamaHce opraHu3auuu, TO BCe pacxogabl,
CBSI3aHHbIE C COAEPXaHWEM M OMNMaTon YCRyr CBA3W, AOMKHbI YYMTbIBATLCA MPU HanoroobrnoxeHun
npubbinu (MoctaHoBneHme PAC Cesepo-KaBkasckoro okpyra ot 24.04.2006 N $08-1482/2006-681A). B
OpYyrom gene apbutpaxHbln cyq ykasarn, YTO HM HaroroBoe 3akoHO4AaTeNbCTBO, HY 3aKOHOLATENbCTBO O
CBSI3W, HU 3aKOHOOATENbCTBO O OyxranTepckoMm y4veTe He copepxart TpeboBaHus 06 oba3aTernbHOCTM
paclmdpOBKM NPOM3BELEHHBIX NEPErOBOPOB, O MOMYyYEHUV AETaNU3MPOBaHHbLIX CHETOB U COCTaBEHNN
OTYETOB MO KaXKOOMY 3BOHKY MpPU OTHECEHUU CTOMMOCTM YCIYr CBSI3M K pacxodam, YMEHbLUAKLUM
npubbine (MoctaHoBneHme ®AC Mockosckoro okpyra oT 16.07.2007 N KA-A40/5441-07). AHanornyHbele
BbiBOAblI copgepxatcs B [loctaHoBneHusx ®AC lNosommkckoro okpyra oT 22.11.2006 N A65-36698/05,
CeBepo-3anagHoro okpyra ot 23.11.2007 N A42-5348/2006 v gpyrux.

Takum obpasom, ecnv y HanoronnaTenblUMka OTCYTCTBYIOT AeTanM3npoBaHHbIE cyeTa, TO 3TO He
OOIMKHO ObITb NPEnATCTBUMEM ANS NMPU3HAHMS PacxOdoB Ha onnaTy ycryr COTOBOW CBSA3W. Ho B Takom
cuUTyauum Hago ObiTb FOTOBBLIM K CMOPY C HArOroBUKaMMm.

Mpobnema 32. Peknama B CMU
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Pacxogbl Ha peknamy 0esaTenbHOCTM HanoronnatenbLiuka YY4MTbIBAlOTCS NPY UCYMCIEHNM Hanora
Ha NpubbINb B COCTaABE NMPOYMX PacXOAoB, CBA3aHHbLIX C MPOU3BOACTBOM U (Mnn) peanusaumen (nn. 28 m.
1, n. 4 cT. 264 HK PO®).

PasmeLlleHne peknamMmbl 0 AeATENbHOCTU OpraHM3auuu B Nepuoanyeckux nevatHblX U3faHusx, He
cneumnanmanpylowwmMxcs Ha  cooOLeHnsX U MaTepuanax peknamHOro xapaktepa, [OOIDKHO
conpoBoXaaTbCcs NMomeTkon "peknama" vnu nomeTkon "Ha npaBax peknambl” (cT. 16 dPepepanbHoro
3akoHa ot 13.03.2006 N 38-93 "O pekname").

Mo MHeHuto MwuHdpuHa Poccun, wnHpopmaumsa, pasmewiaemMad B MNEPUOANHECKMX MNeYaTHbIX
N34aHusX, He Cneumanmnaupyrowmxcsa Ha COOoDLLeHMAX M MaTepuanax peknaMHOro xapakrepa, 6e3
nomeTkn "peknama" mnm NoOMeTKM "Ha npaBax peknambl”, He NPU3HAeTCsl pPeknamHbIM COOOLLEHMEM.
MoaTomy TakvMe pacxogbl ONs Lernen HanoroobrnoXeHust NpuUobLIM yYnTbIBATbCS He AOMkKHbI (Mucbma
MuHduHa Poccum ot 27.06.2007 N 03-03-06/1/418, ot 05.09.2006 N 03-03-04/2/201).

OpHako cylecTByeT U gpyras ToYKa 3peHUs, COrfacHoO KOTOPOW NMOMETKM "Ha npaBax peknambl” u
"peknama" He SIBNSAOTCS CYLLECTBEHHbIMU NpU3Hakamm peknambl. OTCYTCTBME TaKMX NMOMETOK HE MeHseT
cofepXaHus U xapakrtepa nyonukauum, XoTb U ABMSIETCS HapyLleHMeM 3aKoHOAAaTenbCTBa O pekname.
Moatomy ecnu uHdopmauns oTBeYaeT Npu3Hakam peknambl, TO 3aTtpaTbl HA ee MNyOonuKauul MOXHO
npu3HaTb pacxogamu Ha peknamy. B cymeGHom npakTtuke ecTb npuMepbl CyAeOHbIX peLueHui,
NOATBEPXKOAOLMX AaHHYIO TO4YKY 3peHusa (cm., Hanpumep, MNMoctaHoBneHnus GAC Cesepo-3anagHoro
okpyra ot 03.04.2007 N A05-8063/2006-13, ot 27.01.2006 N A42-8823/04-28, BocTtouHo-Cubupckoro
okpyra ot 02.05.2006 N A33-25404/05-902-1873/06-C1 n gpyrue).

Takum obpas3om, ecnu y oOpraHusauMnm BO3HMKHET CMOpP C HaNoroBbiM OPraHoOM MO [AHHOMY
BOMPOCY, TO, BEposiTHee BCEro, ero npugerca pewarb B cyge. A Tam LAHCbl Ha BbIUIPbIW Y
HanoronnarenbLka 0yayT BeCbMa BbICOKM.

Mpobnema 33. Pacxoabl Ha BU3UTKM

HaBepHoe, Kaxgas opraHvusauusi enaeT BU3UTHbIE KapTOYKM CBOMM COTPyAHUKaM. Ho He kaxgas
3HaeT, Kak criegyeT yunTbiBaTh 3aTpaTthl HA MX M3TOTOBMEHUE.

B MNucbme MuHduHa Poccum ot 29.11.2006 N 03-03-04/1/801 pasbsicHsieTcs, YTO 3aTpaTbl Ha
N3roTOBMEHNE NSl COTPYOHWKOB BU3WUTOK C MTOrOTUMOM OpraHu3aumun Henb3s cuMTaTb pekriamMmHbIMU, Tak
KaK BM3WUTHbIE KapTOYKM BpPYy4YaroT KOHKpeTHbIM ntogsam. MNoatomy nn. 28 n. 1 c1. 264 HK P® k Takum
pacxogam HeNnpUMeHUM.

BbiBoabl, coenaHHble MwuHdumHOM Poccun, noaTtBepxagawTca U apOUTPaKHOW  NPaKTUKOW
(MocTtaHoBneHms ®AC Ypanbckoro okpyra ot 11.03.2004 N $09-827/04-AK, ot 03.03.2003 N ®09-
451/03-AK, Mosommkckoro okpyra ot 04.06.2001 N A55-12388/2000-3, CeBepo-3anagHoro okpyra oT
05.08.2002 N A56-4649/02). B 10 e BpeMs MMelTCs CydebHble pelleHus, B KOTOpbIX 3aTpaTtbl Ha
W3roTOBIEHNE BU3UTOK ANS1 COTPYAHMKOB MPU3HAKOTCS MMEHHO peknamHbiMM pacxogamu. K Takomy
BbiBOAY npuwern, Hanpumep, PAC BoctouHo-Cnbupckoro okpyra B lNMoctaHoenennn ot 21.09.2005 N
A33-2033/05-902-4638/05-C1.

OpgHako, 4Tobbl He CnopuTb C HANoroBUMKamMuM MO OAHHOMY BOMPOCY, MOXHO MOCOBETOBaTb
OpraHu3aumsiM y4nTbiBaTb pacxodbl Ha M3rOTOBMEHUE BU3WUTOK HE KaK PeKnamHble, a Ha OCHOBaHWUW M.
49 n. 1 cr1. 264 HK P® kak gpyrue pacxogbl, CBA3aHHble C MPOM3BOACTBOM U (Mnn) peanusaumen. Tem
bonee 4YTO camMm HaMNoOroBMKN COBETYIOT MocTynatbk MMeHHO Tak (IMuebmo YMHC Poccum no r. Mockse ot
15.10.2003 N 26-12/57647). 3akoOHHOCTb 3TOrO0 MNyTW MNOATBEPXKAAET M apbuTpaxHas npakTvka.
Hanpumep, PAC MOCKOBCKOro okpyra nocuyutarn npaBOMEPHbIM MPU3HAHME PacxodoB HA U3rOTOBMIEHME
BM3UTOK A51s paboTHMKOB Ha ocHoBaHuu nn. 49 n. 1 cr. 264 HK P®, nockonbKy gaHHble 3aTpatbl Obinu
npou3BeneHbl AONA  OCYLIECTBIEHUS  OEATENbHOCTM, HamnpaBNeHHOW Ha MonyyYyeHue [oxoda
(MocTtaHoeneHmne ot 12.04.2006 N KA-A40/2534-06).

Mpobnema 34. lNnatexu 3a BXxoq B TOProByto CETb

Mepen nobor kKOMNaHWen, NOCTaBMSAIOLLEN TOBapbl B KPYMHbIE CETEBbIE MarasuHbl, kak NpaBsuso,
BCTaeT BOMPOC: MOXHO N Yy4eCTb B COCTaBe pPacxofoB CyMMbl, KOTOpblE OHa BbIHYXXAEHa nnatuTb 3a
"BXOXOeHMe" B MarasuH? Hanpumep, 3To MOXET ObITb NnaTa 3a 3ak/ouYeHne Aorosopa nocTaBku ToBapa
B TOProByl CeTb; 3a MOCTaBKy BO BHOBb OTKPbIBLUMECS Mara3uHbl TOProBOW CETWU; 3a BKIIOYEHUE
TOBapHbIX NMO3MLMIA B aCCOPTUMEHT Mara3vHOB; 3a pa3MeLLeHMe TOBAapOB Ha MOSKax 1 T.1.

HanoMHMM, 4TO NepeyvYeHb MNPOYMX PaCXOAOB, CBS3aHHLIX C MPOU3BOACTBOM W peanusauuven,
cogepxawymica B cT. 264 HK PO, asnsetcs oTkpbiTbiM (cM. nn. 49 n. 1 c1. 264 HK P®). Moatomy
opraHusaums MOXeT y4vecTb Ntobble pacxogbl AN LUenen HamnoroobnoxeHus npubbinu, ecnu aTn
pacxogbl ygoBnetBopsitoT TpeboBaHnuaMm cT. 252 HK PO, 10 ecTtb ABNAKOTCA OBGOCHOBaHHLIMU U
OOKYMEHTanbHO NOATBEPXKAEHHbLIMU.

lMpobnema 3akntoyaetcst B ToM, 4To MuHpmH Poccum cumtaet, 4Tto ykasaHHble BMAbl PacxohoB
Henb3s BKMOYaTb B COCTaB PacxOQOB, YYWUTbIBAEMbIX NMPW HaroroobnoxeHwn npubbinvu. Hanpumep, B
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Mucbme MuHdguHa Poccun ot 03.10.2006 N 03-03-04/1/677 ykasaHo, 4YTO 3aTpaTbl B BUAe nnatbl 3a cam
haKT 3aKkroyYeHns C NOCTaBLLMKOM-MPOLAaBLOM [O0roBopa MOCTaBKM He MOryT paccMaTpmBaTbCs Kak
3KOHOMMYECKM OBOCHOBaHHbIE pacxogbl Ans uenewn HanoroobnoxexHusa npubbin. B gpyrom lMucbme
pasbsCHAETCs, YTO 3aTpaTtbl B BUAE Mnartbl MOKynaTento 3a cam pakT 3aknioveHusi ¢ NoCcTaBLLMKOM-
npoAaBLOM [OroBopa MOCTaBKW, 3aTpaTbl B BUAE MnaTtbl MOCTaBLLUMKOM-NPOAABLIOM MOKynaTento 3a
NMoCcTaBKy TOBApOB BO BHOBb OTKPbIBLUMECH MarasvHbl TOProBOW CETU, BKIHOYEHUE TOBapHbIX NO3ULUA B
acCoOpTUMEHT MarasuHOB, pasMelleHMe TOBapOB Ha MNofikax MarasvHOB, BblOeneHve Ans  HUX
MOCTOSIHHOIO W/MNWN OOMNOSTHUTENBHOrO MECcTa B Mara3vHe He MOryT ObiTb yYTeHbl B COCTABE pacxOAoB
Onsa uenen HanoroobnoXxeHus nNpubbiNu. YKasaHHble onepauuu, no MHeHuto MwuHdpuHa Poccun,
OCYLLECTBMSAITCA B paMKax OeATEenbHOCTM MoKynaTens (marasvHa) no OKa3aHuHo YCIyr PO3HWYHOW
TOProBMNM N He CBsi3aHbl C OEATENbHOCTbI0 nocTaBwuka-npogasua (Muecbmo ot 17.10.2006 N 03-03-
02/247).

MpaBga, B 2007 r. MuHdpuH Poccnn HECKONbKO M3MEHUIT CBOKO TOYKY 3pEeHWs U paspeLuun
HanoronnarenblykaMm y4uMTbiBaTb pacxodbl MO  BblKNagke ToBapa Mara3vHamy (3atpatbl  Ha
MepYaH4an3uHr), HO TONbKO B NpeAenax HopmMaTyBa, YCTaHOBIIEHHOMO ANSA PEKMaMHbIX PacXxodos M. 4 CT.
264 HK P® (MNMucema MwuHdpwmHa Poccumn ot 30.01.2008 N 03-03-06/1/57, ot 22.05.2007 N 03-03-
06/1/286).

Ham npencraBnsgetcs, YTO MHEHME YMHOBHMKOB O HEBO3MOXHOCTU y4eTa OCTallbHbIX pPacxoos,
CBSI3aHHbIX C NMPOABWKEHNEM TOBapa, OTHIOAb He BeccrnopHo, YTo ybeamTenbHO Aoka3ana B cyge ogHa
KOMMNaHWs, KOTopasi OCYLLEeCTBMSAMNa MOCTaBKy CTPOUTENbHBIX U OTOENOYHbIX MaTepuarioB B KpyrMHble
ceTeBble MarasuHbl.

Crnop wmexgy HamnoroBMkamy M KOMMaHWEW-MOCTABLUMKOM  BO3HMK  MNPW  CNeayloLmx
obctoATenbcTBax. [locTaBWMK M CETEBOW MarasvH BKIHOYMIKM B [JOTOBOP MOCTaBKU YCIOBME O
npenocTaBeHUn YCryrn No pacluMpeHuno pbiHka cObITa. Ycnyra 3akniovanacb B TOM, YTO MpU OTKPbITUM
Ka)Kgoro HOBOrO MarasvMHa B HEM pasMellanucb ToBapbl nocTaBwmka. CTOMMOCTb YCnyru cocTaBnsna
(PUKCMPOBaHHYIO CYMMY 3a KaXKObli BHOBb OTKPbIBLUMWCSA Mara3uH. HamoroBuku He counu pacxogbl
MocTaBLUMKa 9KOHOMMYECKM OOOCHOBaHHbIMM M OTKa3anucb MNpusHaBaTb MX AnNd  Lenen
HanoroobnoxeHus.

Torga noctaBwmK obpatunca B apbutpaxHein cyn. Cyoy OH NpeacTaBwuil aHanm3 AVHaMUWKW
CcOOCTBEHHBIX Mpodax. M3 aToro gokymeHTa crnegoBano, YTO POCT MPOOaX HaxoAuTcs B MPSAMON
3aBMCMMOCTU OT KOSNIMYECTBa OTKPbITbIX MarasvHOB. OTO OOCTOATENbCTBO MO3BOMWMAO Cydy MPUATK K
BbIBOAY, YTO 3aTpaTbl MOCTABLUMKA SIBASIOTCA 3KOHOMUYECKM OOOCHOBaHHbIMW, Tak Kak B pesynbTarte
ynnatbl CNOPHbLIX CyMM MOCTaBLLMK NOMy4arn paclliMpeHne pbiHKa cObiTa (yBennyeHme obbema npopax),
4YTO, B CBOK OYepenb, CNocOOCTBOBANO yBENMYEHUIO pa3Mepa HanoroBbix otymcreHun (MoctaHoBneHne
®AC Mockosckoro okpyra ot 07.11.2006 N KA-A40/10838-06).

Mpobnema 35. KomneHcauus mopanbHoro Bpeaa

CornacHo nn. 13 n. 1 c1. 265 HK P® pacxogbl B Buge CaHKUMIA 3a HapyLleHWe LOroBOPHbLIX MU
[OMroBbIXx 00fA3aTenbCTB, @ Takke pacxodbl Ha BO3MELLEHWe MNpPUYMHEHHOro yuiepba npu3HalTcs
BHepeanu3auMoHHbIMUW. Takne pacxogbl y4MTbIBAOTCA MPU UCHUCIIEHNM Harora Ha Npubbinb.

B paHHOM nyHkTe cT. 265 HK P® HeT ynoMuHaHMa O CymMmax, BbiMflayMBaeMbiX B KayecTBe
KOMMeHcaumMu MopanbHoro Bpega. [loatomy npeactasutenu MuHduHa Poccum cuutaoT, 4yTO
BO3MeLLeHNe MoparnbHOro Bpeda rpaxaaHuHy (Hanpumep, paboTHUKY 3a HeOBOCHOBaHHOE YBOSIbHEHME)
He MoxeT OblTb NPMpaBHEHO K BO3MELLEHW MPUYMHEHHOro yuepba (matepuanbHOro) M MOTOMY He
npu3HaeTCs B LUensx HanoroobrnoxeHus BHepeannsaunoHHbIM pacxogoM (Mucema MuHduHa Poccun ot
24.01.2007 N 03-04-06-02/6, ot 23.06.2005 N 03-03-04/1/28).

CornawaroTcs ¢ Takum NogxodoM M Hanorosuku u3 Mockosckoro ynpasnenus ®HC Poccun. OHm
TaKKe CUMTaIOT, YTO Takasd KOMNeHcaumss He MOXeT ObiTb MpvpaBHEHa K BO3MELLEHUIO NPUYUHEHHOIO
yuiepba n He otBevaeT TpeboBaHuam n. 1 ct. 252 HK P® (Mucbmo YPHC Poccum no r. Mockse oT
09.08.2005 N 20-12/56815).

BmecTe ¢ Tem crnoxwuBLluaaca cygebHasa npakTMka CBUAETENbCTBYET O TOM, YTO HanoronnartenbLimK
BCE-TaKW MOXET y4eCTb CyMMYy KOMMNEHcauuu MOparnbHOro Bpeda Mnpu pacuyete Hanora Ha npubbinb,
pykoBogcteyscb nn. 13 n. 1 ct. 265 HK P® (lMoctaHoBnenns PAC 3anagHo-Cubupckoro okpyra oT
25.04.2007 N 904-2428/2007(33555-A27-15), Ypanbckoro okpyra ot 11.01.2006 N ®09-5989/05-C7,
Bonro-Bartckoro okpyra ot 04.10.2006 N A38-635-4/178-2006). Vinn B KpanHeM criyyae Ha OCHOBaHUU
nn. 20 n. 1 ct. 265 HK P®, BkMouMB 3TM CyMMbl B 4YMCMO APYrMx ODOCHOBAHHBLIX PacxogoB
(MocTtaHoBnexnne ®AC Mockosckoro okpyra oT 16.03.2007 N KA-A40/1442-07).

Takum 00pasoM, Ha CErogHAWHUA OeHb, y4uTbiBag no3vumio MuHdpuHa Poccun no gaHHomy
BOMPOCY, @ TakkKe CrOXMBLUYIOCA apObuTpaHyl0 NpakTuKy, CBOE MpaBO Ha BKIYEHWE YKa3aHHOM
KOMMeHcauum B COCTaB pacxogoB HanoronnaTenbLimMkam NpuxoanTca oTcTanBaTth B Cyaax.

Mpobnema 36. YObITKM NpoLNbIX NeT
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CornacHo nn. 1 n. 2 cT. 265 HK P® k BHepeanu3aumoHHbIM pacxof4aM MpupaBHMBAOTCA YObITKM
MPOLUIIbIX HAMOroBbIX NEPUOAOB, BbISIBIIEHHbIE B TEKYLLEM OTYETHOM (Harorosom) nepuoae.

OcHOBHOW BOMPOC, BO3HUKAKOLLNIA Y HANoronnaTenbLUUKOB MpW BbiSIBIEHUM YObITKOB NPOLLAbIX NET:
B KakoM HanoroBoM nepuoje OTpasuTb 3TOT pacxod - B Nepuoe BO3HUKHOBEHUS MNu B nepuoge
BbISIBNEHUSA?

Cgoto nosuuuo no gaHHoMy Bonpocy MuHdpuH Poccun goesen fo Hanoronnatenbwmkos [ncbmom
oT 29.01.2007 N 03-03-06/1/42. B Hem, B 4aCTHOCTW, yKa3aHO, YTO OLIMOKM B MCYMCIIEHUM HAroroBow
6asbl, OTHOCALLMECS K NPOLUSbIM HANoroBbIM NeprMoaam, BbiSiBNIEHHbIE B TEKyLLEM (OTYETHOM) HarOroBOM
nepvoge, NpuMBOOAT K HeobxoouMOCTW nepepacyeTa Hanoroso 6asbl 3a npeabiaylive Hanorosble
(oTyeTHbIe) nepuoabl U NpeAcTaBNeHnss B HanoroBble opraHbl YTOYHEHHOW Aeknapauuu no Hanory Ha
npuobInb.

OToW Xe no3vumu npugepxmBaeTcd M OONbWKMHCTBO apbuTpaxkHbix cydos. Hanpumep, ®AC
Ypanbckoro okpyra B NoctaHoBneHun ot 24.01.2007 N ®09-10948/06-C2 ykasan, 4TO eCnu BbiSIBIIEHHbIN
yObITOK OTHOCUTCA K KOHKPETHOMY HanoroBoMy nepuogy, TO OH [OIKeH KOppeKTMpoBaTb
Harnoroobnaraemyto npubbinb MMEHHO 3TOro nmepuoda. B cBoem pelueHun cyd Takke OTMETUN, 4TO
NpaBOBbIX OCHOBaHWI COBEPLUNTb MEPEHOC He YYTEHHbIX paHee YObITKOB NPOLMbIX SeT Ha TeKyLiMn
HarnoroBbI Nep1oa A0 nepepacyeTa HarnoroBbix 0653aTeNbCTB NPOLUMbLIX HANOroBbIX MEPUOA0B HET.

Takum obGpa3om, B cocTaBe BHepeariM3auMOHHbIX PacxodoB Tekyllero nepuoga MoryT ObiTb
yUYTeHbl TOMbKO Te YObITKM MPOLWSbIX feT, BbIABMEHHbIE B TEKyLleM HarnoroBom nepuoae, Mo KOTOPbIM
HEBO3MOXHO OrMpeaenuTb KOHKPETHbIA HanoroBbii nepuog ux BO3HWKHOBeHWsi (MocTtaHoBneHus PAC
MoBomkckoro okpyra ot 26.02.2006 N A72-8844/05-6/540, Ypanbckoro okpyra ot 23.01.2006 N $09-
6175/05-C7, OanbHeBocTO4HOro okpyra ot 10.04.2006 N ®03-A16/06-2/646 v gpyrue).

Ecnn xe nepvog BO3HUKHOBEHMSA YObITKA MOXHO YCTaHOBUTb, TO oOpraHu3aumsa ob6sA3aHa
CKOppeKTMpoBaTh Hanoroobnaraemyto Nnpubbinb MMeHHo aToro nepuoga (MoctaHosneHns ®AC 3anagHo-
Cwnbupckoro okpyra ot 02.10.2006 N ®04-5620/2006(25963-A27-33), Ypanbckoro okpyra ot 09.08.2006
N ©09-6964/06-C7, LieHTpanbHoro okpyra ot 29.05.2006 N A36-3893/2005).

Mpobnema 37. HEBO3MOXHOCTb B3bICKaHMS 3a00JIKEHHOCTH

B cootBetctBUM C nin. 2 n. 2 cT. 265 HK P® k BHepeanunsaunoHHbIM pacxogam npuvpaBHMBAOTCA
yObITKM, MOMYyYEHHbIE HANOronnaTenbLMKOM B OTYETHOM (HANOroBOM) Mepuode, B YaCTHOCTU CYMMbI
Ge3HagexHbIX AOMroB, a B Clydae ecriv HanoronnartenbLyK NPUHAN peLLeHe O CO34aHMn pe3epBa Mo
COMHMWTENBHbIM JonramM, CyMmbl 0e3HaeXHbIX A0MroB, HE MOKPbIThIE 3a CHET CPEACTB pe3epsa.

BesHagexHelMM gonramu (gonramu, HepeanbHbIMU KO B3bICKAHWIO) NPU3HAKOTCS Te JONM nepes
HanoronnarenbLMKOM, MO KOTOPbIM UCTEK YCTAHOBITEHHBIN CPOK UCKOBOW AABHOCTW, a Takke Te JOMIw,
Mo KOTOPbIM B COOTBETCTBMM C [pPaXKOAHCKMM 3aKoHOOAaTeNnbCTBOM 00643aTenbCTBO MpekpalleHo
BCNeAcTBME HEBO3MOXHOCTM €ro WUCMOSIHEHUSA, HA OCHOBAHUM akTa rocy4apCTBEHHOro OpraHa unm
nuKBMAaLMmn opraHmsauum (n. 2 ct. 266 HK P®).

PasbsacHss npumeHeHne gaHHbix HopM HK P®, MuHpuH n PHC Poccum npuwwinu K BbIBOAY, YTO
aKkT cygebHoro nNpucTaBa-MCMOSTHUTENS O HEBO3MOXHOCTM B3bICKAHWSI M MOCTaHOBMEHNe 06 OKOHYaHun
WCMONMHUTENBHOITO MPOM3BOACTBA M BO3BPALLEHUN UCTMOMHUTENIBHOTO [OOKYMEHTA He HABNSATCS
OCHOBaHVsIMW ANl NPU3HaHMSA CyMMbl Jonra 6e3HaaeXHOM 3a40IKEHHOCTLIO. 10 X MHEHUIO, B KadecTBe
yKa3aHHoro B CT. 266 HK P® akta rocygapCTBEHHOrO opraHa MOXeT pacCMaTpmBaTbCs TOMNbKO AOKYMEHT,
NOATBEPXKAAOLLMIA (PAKT UCKIKOYEHWUST AOMKHUKA U3 peecTpa Hpuandecknx nmy, Unu BCTynMBLLEE B CUNY
pelleHne cyda O 3aBepLUEHUM KOHKYPCHOro npoussofdctBa no npouepype 6adkporctBa (lMucbma
MwuHdumHa Poccnm ot 06.02.2007 N 03-03-07/2, ot 05.09.2007 N 03-03-06/1/644, MHC Poccum ot
15.09.2004 N 02-5-10/53).

Brnpoyem, Cc no3avuMen  KOHTPOMWPYIOLLMX OpraHoB  COrMalialTca Janeko He Bce
HanoronnaTenbLMKK, CYMTas onpeaerneHve npucTaBa-UCMNonHUTENS 00 OKOHYaHWWM WCMOMHUTENbHOMO
Nnpon3BOACTBa TEM CaMbiM aKTOM rocygapCTBeHHOro opraHa (M. 2 ct. 266 HK P®), koTopein no3sonser
npu3HaTb 3a40JKEHHOCTb 6e3HaAEeXXHOM 1 CncaTb €€ Ha pacxoabl.

B psage cnydaeB ¢ HanoronnartenbliMkamy cornawatTtca u cyael. Hanpumep, PAC MockoBckoro
okpyra B [NoctaHoBneHnmn ot 23.03.2007 N KA-A40/1194-07 ykasan, 4To opraHu3aumsi 060CHOBaHHO
cnvcana B COCTaB BHepeanum3auuoHHbIX pacxofoB AeOVMTOPCKYH 3a40MKEHHOCTb HA OCHOBAaHWUWM akTOB
cynebHoro npucTtaBa-MCNOSNHUTENS O HEBO3MOXHOCTM B3bICKAHWS U MOCTAHOBIEHUA OO OKOHYaHWKU
WCMNOMHUTENBHOIO NMPON3BOACTBA, NMOCKOSIbKY B TAKOW CUTYaLUn y OpraHn3auum He oCTanochb NermMTUMHbIX
cnocoboB B3bICKaHWUS 3a40JKEHHOCTU. AHanornyHble BbiBoabl cogepxaT [octaHoBneHnnss PAC Bonro-
Bartckoro okpyra ot 21.08.2006 N A79-807/2006, OanbHeBocTouyHOro okpyra ot 15.06.2007 N ®03-
A51/07-2/1996 v gpyrue.

OpHako He Bce cydbl nogdepxuBaroT Takom nogxod. Tak, PAC YpanbCKOro okpyra, BbIHOCS
peLLeHre B MOSb3y HANOrOBMKOB, yKasarsl, YTO akT Ccy4ebHOro npuctaBa-MCMnoSTHUTENS O HEBO3MOXHOCTU
B3bICKAHMUA W TMOCTAHOBMNEHNe 06 OKOHYaHUN WCMONHUTENIBHONO MNPOM3BOACTBA WM  BO3BpaALLEHUM
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WCMOMHUTENBHOTO [OKYMEHTA He SABMSATCA OCHOBaHUSMW [AN1s MPU3HAHWS CyMMbl OebuTopckon
3a00ImKeHHOCTU Ge3HagexHon. Cya pasbsiCHUI, YTO MPU OKOHYaHWM UCTONHUTENBHOIO NPOM3BOACTBA
CyaebHbI  NMPUCTaB-UCMOMHUTENb  KOHCTaTUPYET  UCKIIOYUTENBbHO  MOMOXEHUsl,  3aKpensieHHble
depepanbHbIM 3akoHOM "O6 MCNOMHUTENBHOM NPOU3BOACTBE", U HE AeNaeT BbIBOLOB O peanbHOCTU Unn
HepeanbHocTu B3bickaHus ([MocTtaHoBneHne PAC Ypanbckoro okpyra ot 22.01.2007 N ©09-12035/06-
C2). D1 xe BbIBOAbl MOXHO BCTpeTuTb B [locTtaHoBneHusax PAC 3anagHo-Cubupckoro okpyra oT
18.06.2007 N ®04-3765/2007(35137-A27-40), CeBepo-KaBkasckoro okpyra ot 01.03.2007 N &08-
778/2007-329A v gpyrux.

Takmm 00pas3om, Ha CEroAHSILUHUA OeHb OaHHbIA BOMPOC OCTaeTCcs CnopHbIM. B aTon cBsau
ocTaeTcs XaaTb, Koraa CBoe MHeHMe no 3Ton npobneme BbickaxxeT BAC PO.

Mpobnema 38. Y6bITOK OT peanvsauumn gonm

CornacHo nn. 2.1 n. 1 c1. 268 HK P® opraHu3aumsa BrnpaBe yMeHbLUMTb 4OXO4bl OT peanusauuu
MUMYLLIECTBEHHbIX NpaB (Jonewn, NaeB) Ha UX CTOMMOCTb, KOTOpasi ONpeAensAeTcsa Kak LeHa npnobdpeTeHus
OaHHbIX UMYLLLECTBEHHbIX MPaB C Y4€TOM PacxOfo0B, CBA3AHHbIX C UX MPUOBpETEHMEM U peanu3aunen.

Ha npakTuke opraHusaumsi MOXeT npogaTtb npuHagnexawyto en gonto B OOO He Tonbko C
NpuobLINbBLO, HO N C YOBITKOM (Hanpumep, Aonst MOXET ObITb NpoAaHa Hke HomuHana). B atom cnydae
opraHu3aums 00s3aTernibHO CTONKHETCA C MPETEH3USIMU HANOrOBbIX OPraHoB, KOTOPbIE CYUTAKT, 4TO
yObITOK B BMAE NPEBbILLEHMSA CTOMMOCTUN BKNaZa B yCTaBHbIM Kanutan Hag, 4oXo4amu OT ero peanusaumm
He [OIMKEH y4nTbliBaTbCA AN1A uenen HanoroobnoxeHust npmbbinu (Mucbmo ®HC Poccum ot 21.06.2006
N 02-3-11/181@). Takoro e MHeHusi npuaepxmeaeTca u MuHdwmH Poccumn. B Mucbme MunHduHa Poccum
ot 08.11.2006 N 03-03-04/1/735 pasbsicHaeTca, 4to n. 2 cr. 268 HK P® He npegycmoTtpeHa
BO3MOXHOCTb y4yeTa ybObITka OT peanv3auuMyM MMYLLECTBEHHbIX MpPaB B BUAE MPEBLILLIEHUA CTOMMOCTU
BKI1aga B YCTaBHbIN kanuTan obliectsa Hag Aoxo4amu OT ero peanvsaumm.

OpHako cyaebHbIX pelleHun Ha ypoBHE doefeparnbHbix apbutpaxHbix cyaos n BAC P®, koTtopble
noaTBepxaanuv Obl TOUKy 3pEHUSA HANOrOBUKOB, HA CETOAHSLLIHUNA OeHb HET.

3aTo ecTb pelleHusi, KoTopble ee onposepratoT. Hanpumep, ®AC Bonro-Batckoro okpyra B
MocTtaHoBneHunn ot 15.02.2008 N A17-1711/5-2007 npuLuen K BbIBoAY, YTO yObITOK B BUAE NPEBbLILLEHMS
CTOMMOCTW BKMNada B YCTaBHbIN kanuTan obliecTtBa Hag AOXOo4aMu OT €ro peanusauum yMeHbluaeT
Hanoroobnaraemyto npunbeinb (cm. Takke MNoctaHoBneHne ®AC Bonro-Bstckoro okpyra ot 05.05.2006 N
A43-40911/2005-31-1326). B gpyrom pene ®AC 3anagHo-Cubupckoro okpyra ykasan, u4To
HanoronnarenbLyK NPaBOMEPHO YMEHbLUMST 4OX04 OT peanusauum AOofM B YCTABHOM Kanutarne Ha
CyMMy yObITKOB B CBSI3W C NPOAaXeN AONW B YCTaBHbIX kanuTanax godepHux obuwects ([octaHoBneHne
o1 09.10.2006 N ©04-1784/2006(27110-A27-15)).

Mpobnema 39. MNprnobpeTeHne NporpamMmmMHOro NpoaykTa

Pacxogbl, cBsi3aHHble C MpuMobpeTeHMeM npaBa Ha MUCMNoNb3oBaHWe nporpamm ans OBM un 6as
OaHHbIX MO JoroBopaM ¢ npaBoobnagartenem (MO NMLEH3NOHHBIM COrMalleHUsaM), YYUTbIBAOTCS B
coCTaBe MPOYUX PacxodoB, CBA3AHHbIX C NMPOM3BOACTBOM M (Mnn) peanu3aumen (nn. 26 n. 1 cr. 264 HK
P®).

B TeueHue psiga neTt noaxon K NPM3HaAHUIO pacxodoB Ha npuobpeTeHue nporpamm ang 3BM npu
NPMMEHEHMN MeToda HauyucreHus Obin cnegywowmM. Ecnv no ycnoeBusim goroBopa Ha npuobpeteHune
HEMCKIIOYMTENBbHBbIX MpaB  YCTAHOBIIEH CpPOK MCMONb30BaHMsA nporpamMm gns  3BM, pacxogbl,
OTHOCSILLUMECH K HECKOJTbKMM OTYETHbIM Mepuodam, YYWUTbIBaNIUCb MPU MCHMCIIEHUW HAnoroBow 0as3bl
paBHOMEPHO B Te4YeHue I3Tux nepuogoB. Ecnm e cpok ucrnonb3oBaHMs nporpammbl ans 3BM
onpenenutb ObiNO Henb3sl, TO AN Uefell MCYMCNEHMs Hamnora Ha npubbiib pacxogbl Ha ee
nprmobpeTeHre Npu3HaBanuCb €4MHOBPEMEHHO Ha [aTy Hayana ucnonb3oBaHus nporpammbl (Mucema
MwuHdumHa Poccum ot 06.02.2006 N 03-03-04/1/92, ot 07.03.2006 N 03-03-04/1/188, YPHC Poccum no r.
Mockse oT 28.06.2005 N 20-12/46408).

Ho B 2006 r. cneuynanuctsl oMHAHCOBOro BeIOMCTBA M3MEHUNU CBOK TOYKY 3peHus. B lNMucbme
MuHdwmHa Poccum ot 23.06.2006 N 03-03-04/1/542 pasbsicHSIETCS, YTO ecnv yCrnoBMsiMM JOroBopa Ha
nprvobpeTeHne NporpamMHOro NPOAYKTa CPOK €ro MOSIE3HOMO UCMONb30BaHMS HE OnpederneH, To pacxogbl
Ha nNpuobpeTeHne NporpaMmbl €OMHOBPEMEHHO Y4EeCTb B YMEHbLUEHME HarnoroBon 6asbl Mo Hamory Ha
npubbiNb Henb3sd. OHW OOMKHBbI pacnpenenaTbCs MO OTYETHbIM (HANoOroBbIM) MepuMogam C y4eToMm
npuHUMNA pPaBHOMEPHOCTU MNpU3HaHMS pacxodoB. [lpu 3TOM NOpPsiAOK pacnpedeneHnss pacxopoB
HanoronnaTenbLMK JOMKEH ONpeaenuTb camocTosaTenbHo (M. 1 cT. 272 HK P®).

OTOM e TOYKM 3peHnss PMHAHCUCTBI M HANOroBukM npuagepxunsatoTca cenyac (Mucema MuHduHa
Poccun ot 25.07.2007 N 03-03-06/2/139, YOHC Poccum no r. Mockse ot 22.08.2007 N 20-12/079908).

C HOBbIM MOAXOA4OM HarlOroBMKOB COrMacHbl Aarneko He Bce Hanoronnartenbluki. Npuyem npaso
Ha eQMHOBPEMEHHOE BKITOYEHME 3aTpaTt Ha NpuobpeTeHme NporpaMmHbIX MPOSYKTOB B COCTaB pacxodoB
HEKOTOPbIM M3 HUX JaXKe yaanocb OTCTOATh B cyae.
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PeweHnne B nomb3y Hanoronnatenblinka BbiHEC, Hanpumep, PAC Bonro-Bsatckoro okpyra
(MocTtaHoBneHne ot 17.08.2007 N A43-33315/2006-37-925). Cya ykasan, 4To B cnydae ecnv u3 ycrioBui
JoroBopa HEBO3MOXHO OnpefennTb CPOK UCMOMb30BaHUA MPOrpaMMHOrO Npoaykra, K KOTOpOMY
OTHOCSITCA NMPOV3BEAEHHBIE PACXOAbl, TO TaKMe pacxofbl MPU3HAKTCA B HANoroBon 6a3e B MOMEHT MX
BO3HUKHOBEHUA ucxoaa u3 ycnosur caoenku. Mpm atom m. 25 HK P® He npeaycmoTpeHO npaso
HanoronnarenbLMKOB, He obnagarLwmnx UCKIIOYMTENbHBIMM MPaBaMmy Ha MCNOJIb30BAHNE NMPOrPaMMHOrO
NpoAYyKTa, CaMOCTOATENBHO YCTaHaBNMBaTbh CPOK €ro UCMOMb30BaHWS.

AHanornyHele BbiBogbl copepxatca u B [loctaHoBneHnn ®AC Cesepo-3anagHoro okpyra ot
15.10.2007 N A05-810/2007, KoTOpbIN NpULLEN K 3aKITHYEHMIO, YTO NpUobpeTeHre nNpaBa Mosib30BaHus
nporpaMMHbIMKM  MpoAyKTamMu - 3TO pasoBas cAernka, npeaycMaTpuBatollasl KOHKPETHbIE  CPOKM
ncrnomnHeHuss (NopsigoK Onnatbl U CPOKM MOCTaBKW), MO3TOMY OpraHu3aumsi MpaBOMEPHO MpusHana
pacxofbl B TOM NEpUOAE, B KOTOPOM OHM BO3HUKIIN.

Takum 06pa3oM, MOXXHO KOHCTATUPOBAaTb, YTO B CIlyyae, Koraa M3 yCroBui JOroBopa ¢ NpogasBLOM
NPOrpaMMHOro NpPOAYKTa Henb3sl ONpeAenvTb NEPUOA Ero MCNONb30BaHUA, pacxodbl Ha NpuobpeTeHne
nporpaMmbl OpraHvM3aums MOXET NpuU3HaTb B MOMEHT UX OcyLlecTBreHms. Ho aToT nogxopg B HacTosiee
BpeMs NMPUXOAUTCHA OTCTaMBaTh B Cyaax.

Mpobnema 40. OTnyckHble

CornacHo n. 4 cr. 272 HK P® pacxogbl Ha onnaty Tpyda MpU3HaKTCA B Ka4yecTBe pacxopa
eXeMeCA4YHO, UCX0Oa N3 CYyMMbl HAYMCMEHHbIX B COOTBETCTBUM co cT. 255 HK P® pacxonos Ha onnaty
TpyAa.

BosHukaeT BoMpoc: B KAaKOM Mepuoe Hado yYuUTbiBaTb OTMYCKHbIE, €CNN OTMYCK NPUXOAUTCS Ha
HECKOJIbKO MECSILIEB - B KaXXOOM M3 MecsLeB (MPONOpLMOHANbHO AHAM OTMYCKa) UMK XXe eANHOBPEMEHHO
B Nepvofe Ha4ncneHma?

MuHduH Poccun HeOQHOKPATHO pasbsACHSN CBOK MO3WLMIO MO BOMPOCY NPU3HAHWUS OTMYCKHbIX B
HarnoroBOM y4yeTe B CMTyaumu, Korga oTnyck paboTHMKa MPUMXOAWUTCA Ha ABa OTYETHbIX nepuoga. OHa
TaKoBa: CyMMa Ha4YUCITEHHBIX OTMYCKHbIX 3a €XErofHbI OnfavnBaembli OTMYCK BKIOYAETCS B COCTaB
pacxodoB MPOMOPLMOHANbHO OHSM OTNyCKa, MPUXOAALWMMCSH Ha Kaxabll oT4eTHbIn nepuopg ([Mucema
MuHdomHa Poccum ot 04.09.2007 N 03-03-06/1/641, ot 04.04.2006 N 03-03-04/1/315).

OpHako MmHeHne MuHduHa Poccnmn He aBnsieTcs 6eccnopHbIM.

Beob oTnycCkHble HAaYUCNATCA W BbINAYMBAOTCA PabOTHWKY €OUHOBPEMEHHO HE3aBUCUMO OT
TOrO, Ha OOWH WU HECKOSIbKO OTYETHbIX NEepuogoB npuxoautcss ero oTnyck. COOTBETCTBEHHO, B
HaroroBOM y4YeTe CyMMa OTMYCKHbIX JOSKHA MPU3HaBaTbCA PacXxo4oM B Nepuoae HauncneHms B MOSTHOM
obbeme Oe3 pacnpegeneHns no mecsuam. NpaBoMepHOCTb 3TUX pacCyaeHui nogTeepxaaeT cyaebHas
npakTuka. Hanpumep, B MNoctaHoBneHun ot 03.12.2007 N $04-8300/2007(40621-A75-15) ®PAC 3anagHo-
Cnbupckoro okpyra ykasarn Ha To, YTO pacxofbl Ha onnaTy Tpyda, CoOXpaHsemMyto paboTHMKaM Ha Bpems
OTMnycKa, NPUXOOSALLErocsl Ha HECKONbKO MECALEB, OOMKHbI YYMTbIBATLCA €O4MHOBPEMEHHO B TOM
OTYETHOM Mepuoge, B KOTOPOM OHWU CCPOPMMPOBAHbI M BbinmadeHbl. K aHanormyHbeiM BeiBOgAM npuvLien
Takke PAC [danbHeBoCcTOYHOro okpyra B [loctaHoBnennn ot 30.05.2007 N ©03-A24/07-2/1446.

AmopTusaumnsa
Mpobnema 41. AMopTn3aums YanHuka

AMOpPTU3MPYEMBIM MMYLLIECTBOM 1S LIENen HanoroobnoxeHs npubbinv Npu3HaeTcs UMyLLECTBO,
KOTOpOE HaxoAmuTCs y HanoronnarternbLluMKka Ha NpaBe COOCTBEHHOCTU, NCMONb3YETCS UM A1 U3BMNEYEHS
Joxoda W CTOMMOCTb KOTOPOro norawaeTcs MyTeM HayucneHus amopTusauun. AMOPTU3MPYEMbIM
MMYLLIECTBOM MPU3HAETCA MMYLLECTBO CO CPOKOM MOME3HOro Mcnonb3oBaHus 6Goree 12 mecsaueB u
nepBoHavanbHon ctonmocTeio 6onee 20 000 py6. (n. 1 cT. 256 HK P®).

Mo MHeHuto MuHdwmHa Poccun, ecnn GbIToBas TeXHWKa, KynfieHHas opraHusaumein, Ncnonb3yeTcs
ONA  yOOBMETBOPEHUS HyxAd pabOoTHMKOB, TO €€ Hemnb3s BKN4YaTb B COCTaB aMOpTU3MpPYyeMOro
nmyuiectea. CBOHO MO3MLMIO MUHUCTEPCTBO OBOCHOBANO TEM, YTO ObITOBas TEXHMKA HE WUCMONb3yeTcs
opraHusaumen ans nonyyeHus goxoga (Mucemo MuHdmHa Poccun ot 04.09.2006 N 03-03-04/2/199).

OpHako B cynebHoM npakTuke UMEeeTCs Lenbin psa cyaebHbIX peLlleHui, noarBepXaarwmnx, Yto
XONOAWUNbHUK, TENEeBM30p, BUOEOKAMEpPY U OpYrylo ObITOBYHO TEXHWKY BCE-TAKM MOXHO BKITHOYAUTb B
COCTaB aMoOpTU3MPYEMOro MMYLLECTBA.

Hanpumep, PAC LleHTpanbHOro okpyra OTBEpr AOBOAbI HAaNoOroBOW MHCMEKLUUK, YyTBEPXOaBLUEN,
YTO XONOAMIIbHMKN, YCTAHOBIIEHHbIE B aAMUHMCTPaUMM 3aBoa, He MOoAnexaTr amopTusaumm, Tak Kak He
ucnone3ytoTca B npouasogctse. Cya nocuvTan, yYto B AaHHOM CIlyYae MCMoSib30BaHUE XOMNOAWUMbHUKOB
MOXHO KBanuuMuMpoBaTb Kak WCMOMb30BaHME OCHOBHbIX CpeacTB Ans  Lenen ynpaeneHus
opraHusaumen n gns obecnevyeHns HopmanbeHbIx ycrnosui Tpyga (MoctaHosnenne ot 12.01.2006 N A62-
817/2005).
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B opyrom gene apGutpaxHblii CyA Npulen K BbIBOAY, YTO BMAEOKaMepa 1 TeneBm3op OTHOCATCH K
OCHOBHbIM CpefcTBaM W COOTBETCTBYIOT KPUTEPUAM amMOPTU3MPYEMOrOo UMYLLECTBA, MNOCKOMbKY
ncrnonb3yloTcs And ynpaenexHusa opraHnsaumen (MNocraHosneHne ®AC Ypanbckoro okpyra ot 24.09.2007
N $®09-7797/07-C3).

AHanornyHele BbiBOAbl cogepxatcsa B [NoctaHoBneHusx GAC Mosorkckoro okpyra ot 27.04.2007
N A55-11750/06-3, CeBepo-3anagHoro okpyra ot 18.04.2005 N A56-32904/04 v gpyrux.

Mpobnema 42. AMOpTM3aumsl TPAHCMOPTHOIO CPEeACTBa

CormacHo n. 8 ct. 258 HK P® ocHoBHble cpencTBa, npaBa Ha KOTopble mnognexart
rocyapCTBEHHOW peructpauum B COOTBETCTBUM C 3akoHodaTenbCTBOM P®, BknoyawTCcs B COCTaB
COOTBETCTBYIOLLEN aMOPTU3ALMOHHOW TPyMnbl C MOMEHTa [OKYMEHTarnbHO MNOATBEPXKAEHHOro akTa
nofgayv AOKYMEHTOB Ha perncrpauumio.

Bo3HukaeT BOMPOC: MOXHO JNM  MNpu3HATb NPUODPETEHHOE  TpPaHCMOPTHOE  CPELCTBO
aMopTM3UPYyEMbIM MMYLLIECTBOM, ECIIN OHO €Lle He 3apermctpypoBaHo B opraHax M'MBOO? Beab Bce
TpaHcropTHble cpeactBa B Poccum  peructpupytotcs B cooTBeTcTBMM € [locTaHOBREHUEM
MpaBuTtenbctBa PP ot 12.08.1994 N 938 "O rocyaapCTBEHHOW perncrpauun aBTOMOTOTPaHCMOPTHbIX
CpeLcTB 1 APYrnx BUAOB CaMOXOHOW TEXHUKM Ha TeppuTopun Poccurckon ®epepauun”.

B TeyeHMe MHOrMx net 3TOT BOMPOC CIYXWI WMCTOYHMKOM MHOTOYUCIIEHHBIX CMOPOB MeXay
HanoronnarenbLlKkaMmM M HanoroBbIMW OpraHamu, MOCKOSIbKY HaroroBUKM Ha MecTax cyuTanu, 4to
amMopTM3auus No aBTOMODUITIO MOXET YYUTLIBATLCS NPU HANOroo0noXeHNM NpUOLINKN TONbLKO MOCHE ero
rocpeructpauumn B opradax N'MbaM (cm., Hanpumep, MNMucemo YOHC Poccum no r. Mockee ot 25.11.2004
N 26-12/76625).

OpHako cerogHa MOXHO CMENo YTBeEpXAaTb, YTO OpraHusauus BrnpaBe HayaTb HauucneHve
aMopTu3auun, He OoXxuaasicb permctpauumn astomobunst B opraHax 'MbOO. Tem 6onee 4to C 3TUM
cornawaetca u MunduH Poccum (cm. Muebmo ot 20.11.2007 N 03-03-06/1/816).

[daHHyl0 TOuYKy 3peHusi noAaTBepxaaeT u apbuTtpaxHas npaktuka (cm. [MoctaHoBnewuns PAC
Ypanbckoro okpyra ot 24.09.2007 N ®09-7797/07-C3, MockoBckoro okpyra ot 23.06.2006 N KA-
A40/5390-06, CeBepo-3anagHoro okpyra ot 07.11.2005 N A56-44438/2004 n gpyrue).

Mpobnema 43. AMoOpTU3aUMOHHas NpeMns NMnavHrogaTens

CornacHo n. 1.1 cr. 259 HK P® opraHuMsauuss MMmeeT npaBo BKIYaTb B COCTaB PacxodoB
OTYETHOro (HanoroBoro) mepuoga pacxofbl Ha KanuTamnbHble BMAOXeHWss B pa3mMepe He Gonee 10%
nepBOHa4YarbHOM CTOMMOCTM OCHOBHbIX CPEACTB (3a MCKITHOYEHMEM OCHOBHbLIX CPEeACTB, MOMyYeHHbIX
6e3B03mMe3aHO).

JInanHroBele KOMNaHWM NpyY NPUMEHEHUM OaHHOW HOpMbl HamoroBoro kogekca CTOSKHYIIUCH C
TakoM npobnemoni: HaroroBble OpraHbl CYMTAKT, YTO NM3WHrogaTenb He BMApaBe WCMONb30BaTb
aMOPTM3ALUMOHHYIO MPEMUIO MO  JIM3UHIOBOMY WMYLLECTBY, KOTOpOE BMOCNEACTBMM NepengeTr B
cobcTtBeHHOCTb nusmHrononydatens (Mucema MuHdumHa Poccum ot 03.03.2008 N 03-03-06/1/132, ot
27.03.2007 N 03-03-06/1/172, ot 27.04.2006 N 03-03-04/2/124).

OpHako ¢ MHeHnem MuHdurHa Poccunn cnoxxHo cornacutbes. Jeno B Tom, yto n. 1.1 cT. 259 HK P
He COAEPXWT OrpaHN4YeHWn B MNPUMEHEHUN aMOPTU3ALMOHHOM MPEMMM B OTHOLLUEHUU WUMYLLECTBA,
nepeaBaemMoro B JIM3MHI. Takoe UMYLLECTBO SIBMSETCA aMOpTU3MPyeMbIM, ydYUTbIBaeTcs Ha GanaHce
Harmoronnarenblyka, a CyMmMa amMopTuM3auun YYWTbIBAeTCA B COCTaBe ero pacxogoB. [loatomy
NU3VHrogaTtesnb BNpaBe NPUMEHWTb K HEMY aMOPTU3AaLUOHHYIO NpeMuto. [aHHbIM BbIBOA NOATBEPXKAAET
cynebHas npaktuka (MocraHoBneHusa ®PAC BoctouHo-Cubumpckoro okpyra ot 24.10.2007 N A33-5298/07-
©02-8011/07, CeBepo-3anagHoro okpyra ot 14.09.2007 N A26-9348/2006-217, YpanbcKoro okpyra ot
14.06.2007 N $09-4482/07-C3).

HanoroBble cTaBku
Mpobnema 44. Jlbrota ans cenbxo3npoussBoaunTenemn

Cratben 2.1 ®depepanbHoro 3akoHa oT 06.08.2001 N 110-®3 "O BHeECEHMM W3MEHEHUA W
OOMOoNHeHMn B 4YacTb  BTOopyto  HanoroBoro  kogekca  Poccuickon — depgepauun..." gns
CeNbCKOXO3ANCTBEHHBIX MPOW3BOAUTENEN YCTaHOBMEHA IIbFOTHAsi CTaBka MO Hamory Ha npubbinb B
pasmepe 0%. YTOOblI MPUMEHWUTb NBFOTHYK CTaBKy, CEMNbXO3MpPOM3BOAMTENb AOIMKEH cobnoctn pag
YCINOBWI, [MaBHOE W3 KOTOPbIX 3aKM4YyaeTcs B TOM, 4YTO peanuayemasi CeribCKOXO3AWCTBEHHas
NPOOYKUUS AOIMKHA NPON3BOAUTLCS U NepepabaTbiBaTbCA UM Xe.

OpgHako Hu B HK P®, Hu B 3akoHe N 110-D3 He ykasaHo, Kaknum crnocobom JormkHa NpOM3BOAUTHCS
n nepepabartbiBaTbCs MNPOOYKUUS - COOCTBEHHBIMM cunamu nmMbo C NpUBIEYEHUEM MNOAPSAAHBLIX
opraHusaummn.
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MuHprH  Poccum  HEOOHOKpaTHO  pasbsACHAN, 4YTO  eCcnu  opraHusauus  nepegaet
CENbCKOXO3ANCTBEHHYO NPOAYKLUUIO HA NepepaboTKy APYro opraHM3auMy Ha gaBaribyYeckux Hayanax u
B AarnbHenleM ee peanusyeT, TO A0XOAbl, NMOMyYeHHble OT peanusauuy 3TOW NpoAyKumu, obnaratoTcs
Hamnorom Ha npubbinb B 0OLLEeyCTaHOBNEHHOM Mopsake. To eCTb B TAKOW CUTyauun NbroTa opraHn3aumm
He nonoxeHa (Mucbma MwuHdumHa Poccum ot 25.01.2008 N 03-03-05/6, ot 14.05.2005 N 03-03-02-
04/1/118, ot 31.01.2005 N 03-03-01-04/1/41).

B 10 e Bpemsa cygebHble MHCTaHUMM He BcCerga cornawakwTcs C TOoYkon 3peHus MuHduHa.
Hanpumep, ®AC CeBepo-3anagHoro oOkpyra cuyuMTaeT, YTO B paccMaTpuBaemon cutyaumm
CenbXxo3rnpou3BoanTENb BCE Xe MMeeT npaBo Ha nbroty. B lMoctaHoBneHun ot 11.07.2007 N A21-
7564/2006 ykasaHo, 4to 3akoH N 110-®3 He cTaBUT BO3MOXHOCTb MpuMeHeHus ctaBku 0% npwu
peanu3aumm CamoCTOATENBHO MPOW3BELEHHOW CENbCKOXO3ANCTBEHHOW NPOAYKLMM B 3aBMCUMMOCTb OT
TOro, nepepaboTaHa Cenbx0o3NpPOoaYKUUS CENbXO3MPOM3BOAMUTENEM CAMOCTOATENBHO NNOO CTOPOHHEN
opraHusaumen. 3ton xe nosvumun npugepxmsaetcsa n PAC LieHTpanbHoro okpyra (cm. NoctaHoBneHus
ot 18.01.2008 N A35-5905/06-C18 1 o1 29.08.2006 N A14-23565/2005/1040/24).

MHOCTpaHHble opraHu3aunm
Mpobnema 45. ExxerogHoe noaTBepXaeHNe pe3vaeHTCTBa

Poccuiickne opraHusaumy, BbiNnadvMBalolnMe [[0XoA4bl MHOCTPaHHbIM - NMuaM, MpU3HaKTCS
HanoroBbIMW areHTamu, Ha KOTOpbIX BO3naraeTcs 0bsi3aHHOCTb yOepXuBaTb M3 CYMM Bbinia4MBaeMbIX
[OXO0B Hanor 1 nepevmcnaTb ero B 6rogxet PO.

Ecnn uWHOCTpaHHLIN napTHep €ABNAETCH Pe3naeHTOM CTpaHbl, C KoTopon y P® noanucaH
COOTBETCTBYHOLUA AoroBop 06 wu3bdexaHuM [BOWHOIO HAanoroobnoXeHus, BbiNNa4YuBaembii [OXOL
ocBobOXOaeTCA OT yAepXaHWsi Hanora y UCTOMHMKA BbIMnathl (Mo Hamnor yaepXmMBaeTcs Mo NbroTHbIM
cTaBkam). HoO HOpMbI MexXOyHapOAHbIX [OOrOBOPOB MPUMEHSIOTCA TOMbKO B TOM Cly4ae, ecnu
WHOCTPaHHbI MapTHEP NpPeaCTaBUT POCCUMCKOM KOMMaHUW - HaroroBOMY areHTy [OOKYMEHT,
NMOATBEPXKAAMOLLMI €r0 MECTOHAXOXAEHME B COOTBETCTBYHOLLLEM MHOCTPAHHOM rocyapcTBe.

CornacHo n. 1 c1. 312 HK P® uvHOCTpaHHasi opraHu3auusi OOfKHa NpPeacTaBWUTb HaroroBomy
areHTy, BbiNJlAa4YMBaloOLLEMY AOXOA, NOATBEPXKAEHME TOro, YTO 3Ta MHOCTPAHHas opraHv3auus mmeet
MOCTOSIHHOE MECTOHaxOXAeHWe B TOM [rocydapctBe, C KoTopblM Poccunckas Pepepaums umeet
MeXOYHapOAHbIN JOrOBOp (CornalleHne), perynmpyoLmin BONPOChl HAnoroobnoXxeHusl, KOTOPoe AOIMKHO
ObITb 3aBEPEHO KOMMNETEHTHLIM OPraHOM COOTBETCTBYIOLLLEFO MHOCTPAHHOIO roCyAapcTBa.

Bo3HukaeT Bompoc: HeobGXoOMMO 5NN WHOCTPAHHOW oOpraHv3auuMuM Ans  uernern npUuMeHeHust
NbrOTHOTO peXuma HanoroobrnoXeHns Mo Hanory Ha npubbiib E€XerogHo noaTBepXaaTb CBOe
pPe3NaEHTCTBO?

MwuHprH Poccum Ha Hero oTBevaeT Tak: "HanoroBoMmy areHTy npefcTaBrisieTcsl TOMbKO OAHO
noATBEPXXAEHMNE MOCTOSIHHOTO MECTOHAaXOXOEHUSI MHOCTPAHHOW OpraHu3auumn 3a Kaxablil kanengapHbI
rog BbiNfaTbl [OOXOAOB HE3aBMCMMO OT KOMWYECTBA W  PErynsapHOCTM Takux BbINAaTt, BUAOB
BbINla4YnBaembIXx [OX040B. Takum 00pasoM, y HaroroBoro areHta AOMKHO ObiTb noaTBepXaeHve
MOCTOSIHHOTO MECTOHAXOXOEHUS MHOCTPaAHHOW oOpraHusauMmM TOro nepuoga, B KOTOPOM MPOUCXOAUT
dakTnueckasa Bbinnata goxoga. lNostomy ecnu Beinnata npounssoautcs B 2008 r., To U noaTBepXaeHWe
OOIMKHO ObITb 3a 2008 r." (Muebmo ot 12.03.2008 N 03-08-05).

C aTum MHeHuem uenvkom cornawatotca Hanorosukn (Mucemo YMHC Poccum no r. Mockse oT
28.01.2004 N 26-12/5493), a Takke HekoTopble apbuTpaxHble cyabl, Hanpuvmep PAC Cesepo-
Kaekasckoro okpyra (MoctaHoBnenue ot 13.06.2006 N ®08-2574/2006-1074A).

OpHako B GOMbLIMHCTBE Cry4yaeB CyAdbl CYMTAKOT, YTO €XEerogHo noATBepXaaTh Pe3vaeHTCTBO He
Tpebyetcsa. Hanpumep, ®AC Cesepo-3anagHoro okpyra npuwen K BbiBogy, 4to cT. 312 HK P® He
OrpaHuYeHbl Cpoku gencteus Takux nopTeepxaeHun (MoctaHoBneHne ®AC ot 09.01.2008 N A56-
2953/2007). A B pgpyrom pgene TOT e Cy4 Yykasan HaroroBoM WHCMAEKUMN, YTO HarorosbiM
3aKOHOOATENbCTBOM HE MNPEeAyCMOTPEHO, YTO Jleranv3oBaHHbIM  JOKYMEHT, MOATBEpXOaloLmn
pPe3ngeHTCTBO B MHOCTPAHHOM rOCydapcTBe, AEWCTBYET TOMbKO B TEYEHUE OOHOro KaneHgapHoro roga
(MocTtaHoBneHme ot 21.05.2007 N A56-33488/2006).

AHanornyHble BbIBOAbI cogepxartcs Takke B [loctaHoBneHusax PAC [loBorkckoro okpyra ot
14.09.2006 N A55-2387/2006-31, Mockosckoro okpyra ot 28.03.2006 N KA-A40/1997-06 n gpyrux.

Takum obpasom, B criy4ae BO3HUMKHOBEHWSI CNOpa C HaNoroBbiM OPraHoM MO BOMPOCY €XErogHoro
NMOATBEPXKOEHUSA PE3VOEHTCTBA Yy Haroronnartenbliyka €CTb XOPOLUME LWAHChl BbiMFpaTb 3TOT Crop B

cyge.
Mpobnema 46. NoaTBepxaaroLWniA JOKYMEHT

B cr. 312 HK P® roBoputcs O [JOOKYMEHTax, MOATBEPXKAAOWMX aKT MOCTOSTHHOrO
MECTOHaXOXAEHNST MHOCTPaHHOW opraHmn3auun. OgHako obsizatenbHOM hopMbl S TaKMX JOKYMEHTOB
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Hanorosblin kogekc He ycTaHoBUI. B CBA3KM C 3TUM He TONbKO Y HaroronnaTensLMKOB, HO 1 HanoroBbIX
OpraHoB BO3HMKAKT BOMPOCHI O TOM, Kakme AOKYMEHTbl MOXHO CHMTaTb noaTeepxaarolmmun dakT
MOCTOSAHHOIO MeCTONpPebbIBaHUS WMHOCTPAHHOM KOMMAHUM U KakMe pPeKBU3UTbl AO0IMKHbl B HUX
NPUCYTCTBOBATb.

B ®HC cuumTaroTt, 4To JOKYMEHTaMK, MOATBEPXOAOLWMMMN (PakT MOCTOSTHHOrO MecTonpebbiBaHMSA
WHOCTPaHHOW OpraHusauuMu, MOryT SBRASATbLCA CrpaBku Mo ¢opMe, YCTAHOBMEHHOW BHYTPEHHUM
3aKOHO4ATENbLCTBOM 3TOTO MHOCTPAHHOIO rocydapCTBa, a Takke CMpaBkuM B MPOU3BONbHOM dopme
(Mpvkaz MHC Poccun ot 28.03.2003 N BI'-3-23/150). Takne cnpaBku paccMaTpuMBalOTCA HanoroBmMkamm
Kak NoATBepXAaLmne NocTossHHOe MecTonpebbiBaHWE NMHOCTPAHHOW OpraHn3auum B criydae, eciiv B HUX
COLEPXUTCS cregylolass WM aHanormyHasi no cmbicny dopmynupoBka: "lMoaTBepxaaeTtcs, YTo
opraHusauusi... (HauMeHOBaHWE oOpraHusauun)... sIBNseTCa (ABnsnacb) B TedeHue... (ykasbiBaetcs
nepuog)... NMUOM C MOCTOSIHHBbIM MecTonpebbiBaHMEM B... (yKasblBaeTCsl rocydapcrBO)... B CMbICMe
CornaweHusa  (yka3biBaeTcs HauUMEHOBaHME MeXAyHapogHOro JoroBopa) Mexay Poccunckon
®enepaumen/CCCP u (ykasbiBaeTCcsl MHOCTPaHHOEe rocy4apcreo)”.

A BOT Takume AOKYMEHTbl, KaKk CBUOETENbCTBO O perucrpauMm Ha TeppuTopyMM WHOCTPAHHOTO
rocygapcrea (ceptudmkar o6 MHKOpropauum), BbIMUCKa M3 TOProBOro peectpa U T.M., MO MHEHWIO
HarnoroBMKOB, B KadecTBe NoATBepXAalLwmnx OOKYMEHTOB paccmatpuBaTbcst He MoryT (Mucemo YOHC
Poccun no r. Mockse ot 16.08.2006 N 20-12/72977). AHanorMyHoro nogxoda npuaepXvBaeTcs U
MuHduH Poccum (Mucbmo ot 14.06.2005 N 03-08-02).

B otnuume ot npepcrasutenen MuHdumHa 1 ®HC Poccum, apOuTpakHble cydbl CUHMATAIOT, YTO
OOKYMEHTbI, CBUAETENBLCTBYIOLLME O PEMMCTPaLUM KOMNaHUM Ha TEPPUTOPMU MHOCTPAHHOIO rocyaapcTea
(cBMpeTenbcTBa, cepTudmkaTthl, BbIMUCKM), OOMKHbI MPUHMMATLCSA HaroroBbIMW OpraHaMu B KadecTBe
NOATBEPXKAAOLLMX MECTOHAXOXAEHME MHOCTPaHHOW komnaHuu. Hanpumep, PAC MockoBCKOro okpyra B
KadecTBe MOATBEPXKOAAOLLUMX OOKYMEHTOB MPUHAN CBUOETENbLCTBO O peructpaummn komnaHum B OPI un
BbiNnucky denepaunm Toprosbix nanat Uspannsa. B cBoem pelleHun oH ykasan, y4to cT. 312 HK P® He
yCTaHaBMMBaeT, KakoOM WMEHHO OpraH criegyeT paccMmatpuBaTb B KayecTBE KOMMETEHTHOrO opraHa.
EQouHCTBEHHbIM TpeboBaHMEM 3TON HOPMbI SBMNSieTCS TpeboBaHMe O NOATBEPXKAEHUM MECTOHaXOXOEHNs
KOMNaHMM B MHOCTPaHHOM rocygapctee. [loatomy ans cobniogeHusa TpeboBanusa cr. 312 HK PO
AOCTaTOYHO MpeacTaBUTb MOATBEPXKOEHME O MECTOHAaXOXOEHUN WMHOCTPaHHOW KOMMaHWW, BbldaHHOE
OpraHom, B TMOMIHOMOYMUSI KOTOPOro B CWIY HaUMOHANbLHOIO 3akoHo4aTenbCTBa BXOAWUT Bblgava
cooTBeTcTBYOWMX noaTeepxaeHun (MoctaHosnenne PAC MockoBckoro okpyra ot 16.08.2007 N KA-
A40/7304-07). AHanornyHble BeiBoAbl cogepxatcs B NoctaHoBneHun PAC CeBepo-3anagHoro okpyra ot
20.12.2007 N A56-3000/2007.
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